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Summary of Activities and Decisions - November 18-19th

The majority of Task Force members attended both the Executive Committee and Plenary Session meetings of the Water Policy Task Force held on November 18-19th, 2003, and considered the same issues at both meetings. For this reason, the minutes of these two sessions have been combined into one document.

The broad goals for the EC and Task Force members at these meetings were to reach final agreements on all recommendations that would address the various mandates of the Task Force, and to reach a final consensus on the combined package of agreements and proposed legislation.  After a day-and-a-half of deliberations, a strong consensus was reached by all Task Force members on proposals and legislation to be presented to the Governor and submitted to the Nebraska State Legislature. The DNR website contains the text of all final recommendations and agreements reached by the Task Force.  

Recommendations and proposed legislation will be submitted to the Governor on December 18th, and will most likely comprise Bill # 1 that will be brought before the State Legislature in January of 2004.  

The following meeting notes, describe the final deliberations of the EC and the Water Policy Task Force 

Review of the Consensus Decision Making Process that has been Used by the Task Force

Chris Moore, the facilitator from CDR Associates, reviewed the consensus decision making process, and what reaching a consensus decision and signing off on recommendations meant.  He noted that a consensus is the strongest agreement that a group can reach.  It is an agreement that tries to address and meet participating parties’ individual and collective interests and needs to the greatest extent possible.  Consensus can be reached on individual elements of an agreement or a total package.  A final consensus on a total package is an agreement that all participants can live with and accept as the best that can be reached for them as a group at this moment in time. He stressed that what the Task Force was seeking was a carefully crafted package that at best, all could support, and at the least, not oppose.

He stressed that if the group reached a consensus agreement on a total package of recommendations, each participant had to agree to advocate for it and not try to amend it in the legislature. He noted that if individuals or individual parties started to pick apart and modify the agreement during a future legislative process, the total package would unravel because the total package included multiple components and trade-offs, the absence of any one of which, would likely make the remaining package unacceptable to some or all Task Force members.

There was a discussion as to whether minority reports would be incorporated into the final report to enable individual Task Force members to address specific issues in more detail or raise concerns.  The group agreed to try and arrive at a whole group consensus and not have minority reports.  However, the Task Force did agree to have a Comment Section to identify issues for possible future discussion, and to provide a place where concerns that were not addressed in the current recommendations could be addressed. 

Proactive Legislation - Completion of Work on Section 5
Notes on Instream Flow discussion at WPTF 

Ron Bishop raised the issue of how the new law intends to treat instream flow rights. According to Bishop, current law does not allow instream flow rights to be considered when determining whether there are conflicts between groundwater users and surface water appropriators. Changing this will create a problem. The standard for granting an instream flow right  is a lower standard than that applied when granting other surface water rights, which need to be there more like 80% of the time to be granted. Because of the higher status given to instream flow rights, the offsets for new-depletions to instream flows that were available less than 80% of the time when granted will be required more frequently than offsets for an irrigation water right granted at the same time. Therefore the volume of water released for instream flow rights jumps way up. There are three options to address this problem:

· Leave the law as it is now and omit consideration of instream flow rights from integrated management plans;

· Include instream flow rights in the plan but say they only have to be met 20% of the time

· Approve initial instream flow rights only if they are available 80% of the time, just like any other flow right. 

Jim Cook pointed out that a fundamental principle of the Platte River New Depletion plan was that only that amount of water that was depleted must be offset. There is no requirement to release more water than was depleted so that the full instream flow right is met.

Roger Patterson said that characterization of in-stream flows needs to be put in the integrated water management plan.  We need to define what “class ticket” in-stream flows has.  This may mean changing the amount of in-stream flows to be met in the current in-stream flow law.

Dave Sands pointed out that it is not right to make an instream flow right as a second class right. The right was obtained only after a considerable amount of study and public expense and therefore it should be treated equally with any other surface water right. The point is to prevent further damage to the instream flows that existed at the time the right was granted. Furthermore, an instream flow right is a public water right obtained in the public interest and it should not be eroded. 

Ron Bishop agreed and said we need to protect instream flow rights, but not at a higher level of protection than other rights. 

Roger Patterson pointed out that this is only an issue downstream from the Kearney diversion dam. In theory Patterson agreed with Bishop in that the instream flow right was based on the flow being available only 20% of the time and therefore there was no requirement that offsets be such that the flow right is met more than 20% of the time. In practice, however, especially given the Endangered Species Act, he did not see how the proposed wording would make a significant difference. 

Dave Cookson pointed out that when the DNR  makes the initial determination of whether a basin is fully appropriated, they would look at whether the flow was available 20% of the time, not 80% or 100% of the time. 

The Task Force agreed that the Integrated Management Plan should maintain flows so that flows don't go below the instream flow right more than 80% of the time, or so that flows that were on average available 20% of the time that allowed the instream flow right to be granted are not decreased.    The proactive approach was reworded to say - the beneficial or useful purposes for which instream appropriations were granted, at the time of the appropriations were granted. 

 Conclusions:

1) If a basin is fully appropriated we need to determine that in-stream flow is there for 20% of the time.

2)  If the Lower Platte is fully appropriated, and in-stream flow right exists for 20% of the time, the 20% level will have to be met, 

· The EC and ultimately the Task Force reviewed proposed final changes to the Proactive Legislation and approved them.  

Equity and Compensation Component 

Jay Rempe reviewed the equity and compensation document developed by the Equity and Compensation Subcommittee.  It was clarified that the definition of overappropriated basin basically applied only to the Platte River west of Elm Creek. Also,

· Section 9 shall be initiated by the DNR if agreement on proposed has not been reached by 270 days prior to the deadline established. 

· Task Force achieved consensus on the Proactive Legislation and Section 5.

Definitions 

The Task Force discussed the content and definition of terms in the Definition Section.  The Task Force agreed upon and accepted the definitions with the following notations: 

· The definition of consumptive use (CU) is consistent with definitions of CU in western state water law. This excludes phreatophytes, etc. The definition is clarified, and primarily used for the purpose of identifying impacts of transfers.

· Definition is needed for “replacement wells”

Report of the Groundwater Subcommittee and Final Agreements of Groundwater Issues 

The EC and Task Force had an extensive discussion regarding the level of public information and involvement that should be provided by NRDs when deliberating and making decisions regarding the transfer of groundwater. Members of the EC and ultimately the Task Force made the following points regarding public participation in NRD decision making on groundwater transfers:  

· To permit transfers, NRDs will have to establish rules and regs that will allow public comment. 
· NRDs will need to place action items related to proposed transfers of groundwater on the agendas for upcoming meetings, and make the agendas readily available to the public. (It was noted that there are no existing statutes that require public input to boards prior to decision making.)

· There are many groundwater transfers that do not merit a costly notification process. 

· NRDs should not have to do a public notice for each transfer, as most of them are from one quarter to another.  

· It would be important to notice transfer of groundwater off irrigated acres in an integrated management area if they are of a significant in amount.  For surface water transfers, only lands within the quarter section or contiguous to quarter section should be approved  without notice

· Groundwater clean-up bills, with the exception of Section 3, which is conditional on HHS input, are acceptable. 

· Ron Bishop noted that NRDs in principal are not opposed to granting transfers for environmental purposes. He noted that some Districts have granted permits to allow pumping for environmental purposes. However, he said that each NRD should have the discretion to approve this kind of action.  

· Duane Hovorka noted that water transfers for environmental purposes should not be treated differently from transfers for irrigation, power or other purposes.  He stated that if transfers of groundwater for environmental purposes met the standards established for transfers for any other purpose, they should automatically be allowed.  Representatives of NRDs on the Task Force disagreed and advocated permissive language regarding authorization of groundwater transfers that gave discretion to NRD boards on a case-by-case basis.  Duane stood aside on this issue so that the group could move forward.

Final Agreements on Public Notice and Involvement in Groundwater Transfers: 

· Public notice will be provided for transfers of water or allocations of water within an IM area more than 1.5 miles from the well head of the existing use, or if the transfer crosses an NRD boundary.

· If there is a well pumping into a canal, notification will be required if the transfer results of movement of water greater than 1.5 miles.  

· Notice of above transfers will be included in the agenda of an NRD considering such transfers, and will require public notification in accordance with normal NRD policies.  

· The NRD considering a water transfer of the above amount will accept comments at the meeting where the transfer is being discussed.  A public meeting may also be held at discretion of NRDs. Procedures for meetings and hearings will follow normal NRD procedures

· Notice will not be required for transfers of less than or equal to 150 acre feet per year and water for range livestock uses. 

Surface Water Transfer Section

·  A proposed change in the mapping statutes to make electronic mapping easier was approved. 

· The table describing surface water transfers will be restructured.

· There were no substantive changes, however, the two sections on intent and findings were merged into one and reorganized. Additional findings are not needed as a result of the work of the Task Force. 

· Management areas were reorganized into three types: quantity, quality and integrated. One notice section applies to everything. 

· IMP will be 8 sections, not 14. 

· A penalty concept was added to address violations of rules.  The penalty provides for the reduction or elimination of a water allocation instead of just a fine. 

· A provision for funding was left in this section.

Funding Committee Report and Conclusions of the Task Force 

Report on DNR’s Meeting with the Governor- Roger Patterson reported on his meeting with the Governor regarding funding of recommendations by the Task Force. He said that the Governor understood the issue and was sympathetic to the concerns of Task Force members. Roger noted that the Task Force is actually asking for a relatively small amount of money, 60% of which is already available and funded by a variety of sources. This may make securing additional funding easier. There is about $4 million above what is already currently being funded that will need to be secured to implement the proposals of the Task Force.  Dave Cookson noted that the state has been spending close to 3 million annually for litigation. Thus, the difference is not that great. 

The Governor suggested that Task Force members talk with Senator Landis and others. If Senators want to meet with Governor, he was open to that. The Governor knows a little prevention is a good thing to have, and really encouraged the Task Force to put some effort into the funding issue and work with the Senators.

Further discussions on Funding

After Roger’s report, the Task Force spent a significant amount of time discussing funding.  Members noted the desirability of securing dedicated and consistent funding, and explored a range of options including: specific appropriations from the legislature to address water issues, passing a sales tax, earmarking a portion of sales taxes, funds from the Environmental Trust, taxes on bottled water, modifying or lifting the NRD 5% lid and 4.5 cents levy limit. 

 Some of the comments made by Task Force members follow:

Integrated Approach to Funding is Required

· The Funding Subcommittee has put forth recommendations at previous meetings that have been generally accepted by the Task Force. 

· 4.5 million dollars will be needed each year to implement the recommendations of the Task Force. The first year’s the money would go to data and research. Later it would go toward implementation. 

Dedicated Funding

· It is very important to get dedicated funding if the proposals from the Task Force are to be implemented. Dedicated funds do exist, such as the sales taxes on motor vehicles to fund the Highway Trust Fund. Senator Shrock noted that the 

· When we talk about dedicated fund, we may develop more opponents who might not oppose putting money into water projects, but will object to dedicated monies. 

An Appropriation

· The Appropriations Committee will probably be reluctant to earmark funds. However, Senator Shrock thinks that funding is doable. 

· Another consideration, when we go to the Appropriations Committee they usually ask about whether or not there is a match. Perhaps a certain percent of NRD funds should be dedicated to water management. In past, to get water quality funding, a match was important.

New Taxes

· New tax revenue will be tough to come by. A new appropriation is probably a better route to go. 

Sales Tax

· A sales tax might be a viable option, however Senator Stuhr noted that she had talked to a lot of people and some of the legislature’s previous cuts have been hitting people and important programs pretty hard. This might make the Legislature reluctant to develop a special sales tax. On other hand, water is on the minds of everyone. Therefore as far as timing, this is a good time to approach the Legislature on water issues. 

· The Legislature is very reticent to earmark sales tax for anything. Former Senaotr Warner said it was a big mistake to give cities the ability to charge a sales tax. A better way for the Task Force to go may be to make the best case we can to the appropriations committee. We need to pull together in making our funding case and point out that what we are trying to do is avoid costly litigation. 
· Senator Shrock will introduce a bill for sales tax, and may be a good strategy. It will get the presses attention.
· Question – Do we want to make the .05% sales tax cover the whole funding, or just do a portion of the total needed from a sales tax?  May be only  a .025%

· The Task Force wants to propose sales tax as long as it can also pursue other options for funding.

Other Taxes

· Could bottled water be taxed?  Could demonstrate connection between bottled water and other water?

The Environmental Trust (ET)

· The ET has been hit very hard. On other hand, the ET has usually come forward for issues such as these. Our proposal for funding would have to go through the Trusts regular approval process. This year the ET is giving priority points to water issues, for the first time.  

· If we could get some other funding, the trust could be a partner. A local match is also important. Congressman Osborn got a million dollars for drought in a bill passed house. 

· We also need to make sure the Task Force doesn't make enemies by going for trust money. Also remember funding of ET based on uncertain gambling revenues.

NRD Budget Lids

· The Funding Sub-Committee also recommended change to the NRD budget lids on ground water management and integrated management activities. This would help NRDs come up with matching funds. 

· Three NRDs are up against total lid. This should be addressed as well. 

· Need to address both the 2.5% lid and 4.5 cents levy limit. 

Coordination with the University

· We need to coordinate with the University. The timing is very good because university is now initiating a water initiative and we could seek joint funding. 

Other Approaches

· We need to be broader than just looking at impacts to agriculture in our approach to funding. We all do best when all interests are affected and benefiting the entire state and not just ag. 

Recommended Strategies for Funding and Agreements by the Task Force

Task Force members were asked which funding strategies were likely to be easiest and most successful.  The group noted that which strategy would be the best was not clear at this time. 

· The basic questions regarding a funding strategy are:

· What is practical?

· What should be our strategies?

· What happens if we don’t get the funding?

· Is it acceptable to the Task Force to leave it up to the Sub-Committee to put the funding package together and on what is needed for a presentation. 

· The Task Force believes that dedicated funding is highly desirable but will explore other options. 

· There was general agreement of Task Force members on the general amount to be raised.  The Presentation Sub-Committee is authorized to figure out how to make this work.

· If we don’t get full funding, we should move ahead with Task Force recommendations and have NRDs and DNR set priorities. 

· If we don’t get full funding and need to set priorities, we need to reassess to make sure that we haven’t gutted the implementation of the package. 

· The Presentation Committee will brief the Appropriations Committee on the work of the Task Force on December 4.

· Senator Stuhr noted that there would be an Agriculture Forum on December 17th . 
Public Comments

Don Adams – Omaha and Lincoln owes outstate Nebraska a lot. Rural state senators support LB 775 and continue to support 775 primarily for Omaha and Lincoln. Water affects whole state, including Omaha and Lincoln. Outstate  senators have helped support 775, now it is time for them to help us.  900 million in foregone tax revenues.

Senator Shrock stated, however, that urban folks will point out that most of the tax revenue comes from the Omaha and Lincoln area and these funds help outstate. 

Approval of the Package of Recommendations and Proposed Legislation

Moore noted that over the past months, the Task Force had deliberated on and approved various components of a package agreement.  These agreements were conditional on the acceptability of the total package. He then asked the group whether the total package was acceptable and whether each of them could support it.  Every task force member raised his or her hand in support of the package.  When asked whether anyone could not support the package, there were no dissenters. 

The group agreed to include a “Comments” section at the end of the report.  The following will guide the content of the Comments section.  Comments will be:

· Attributed to their author, not the Task Force as a whole

· Written in a professional and non-adversarial manner

· No more than a half page in length for each issue 

· Proactive in nature in that they will identify issues that the Task Force member believes should be addressed at some time in the future.  

· Included in a random order and not grouped

· Not be formally rebutted by the addition of a counter comment

· Specifically state that the comment does not detract from the author’s support of the recommendation and proposal package as a whole

· Submitted electronically to Ann Bleed at the DNR for inclusion

· Sent out for review of Task Force members on December 12th

Presentation Committee Report and Proposed Future Actions

· Jay Rempe has arranged with Jody to meet with the appropriations committee members on December 4th to review the proposed package, and answer questions. He is also trying to visit with other key senators and will address the ag forum.

· Presentation Sub-Committee will come out with the final version of the recommendations and proposed legislation developed by the Task Force by the 12th of December. Three products - a report, a briefing package, and a power point presentation will be prepared. The Presentation Sub-Committee will meet next week, 1:00 Tues in Kearney. Ann will send out another draft next Friday evening. 

· The Presentation Sub-Committee also needs to develop a constituent strategy. Work does not end once the agreement is inked. There is still work needed to get people to lobby and help support the package so that it will eventually get passed. 

Other Business

· Stan Staab’s name will be added to the list of Task Force members as a substitute for Cecilia. 

Next Task Force Meeting – Presentation of our work to the Governor 

December 18th    

10:00 AM

Warner Chamber

State Capital

Parking Lot for Future Issues

· Well spacing and protection
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