A Synopsis of the Task Force’s Proposed Legislation

The final product of the Task Force consists of legislation that will address: a change to make the existing integrated management statutes, notably existing statute 46-656.28, more pro-active, changes to the surface water transfer and adjudication statutes, changes to the groundwater transfers statute and several other recommended legislative changes that primarily clarify existing surface water and groundwater statutes. The following summary of this legislation is intended to provide an understanding of the proposed legislation for water users and the general public.  In the event of any conflict between the description of the proposed legislation in this synopsis and the actual proposed legislation, the actual proposed legislation shall be controlling.  For a detailed understanding of the proposal, please see the actual proposed legislation in Appendix F.

A. The Proactive Approach

Process for Addressing Integrated Management of Groundwater and Surface Water: A Proactive Approach (Figure 2).

This section would replace the existing statutes related to developing an integrated management plan (46-656.28 and 46-656.49 to 46-656,61)

Section 1 (46-656.10 under revision of GWMP ACT) 
By January 1 of each year, starting in 2006 the DNR shall issue a report evaluating, based on the best scientific information available, the expected long-term availability of hydrologically connected surface water and groundwater supplies for both existing and new surface water and groundwater uses in each of the state's river basins.  Based on this information the DNR will also make a preliminary determination of which river basins, sub-basins or reaches are fully appropriated.  The report shall include a summary of any information supplied by an interested party on the social, economic, and environmental impacts of additional water development in the basin.  The DNR shall reevaluate any basins for which an integrated management plan has been or is being prepared if it believes the evaluation may lead to a different conclusion of whether the basin if fully appropriated.

Within sixty days of the effective date of this Act, the DNR shall also designate those basins, sub-basins or reaches that are over-appropriated. 

A river basin shall be considered to be fully appropriated if the existing uses of hydrologically connected surface water and ground water now cause or in the reasonably foreseeable future will cause the basin's water supplies to be insufficient to sustain, long-term the existing surface water appropriations, use of ground water wells or compliance with an interstate compact, decree or formal agreement. 

A river basin shall be considered to be over-appropriated if, within 60 days of the effective date of this act the DNR has declared a moratorium on granting surface water permits and has requested the NRDs in the affected area adopt a temporary suspension as defined below.

Section 2 (46-656.11 under revision of GWMP ACT)
 If the DNR makes a preliminary determination that a river basin, sub-basin or reach is fully appropriated or designates a river basin, sub-basin or reach as over-appropriated, the DNR and NRD shall place an immediate stay on the issuance of permits for new surface water appropriations or the construction of new wells or an increase in the use of existing surface water uses or wells in the area where surface water and groundwater are hydrologically connected.  Exceptions to the stay include test holes, dewatering, monitoring, and remediation wells, wells pumping 50 gpm or less, wells for range livestock, water uses to alleviate emergency situations involving water for human consumption or for public health and safety, replacement wells and surface water transfers that don't consume more water than was historically consumed, temporary public water uses and uses for which a variance has been obtained from the DNR or NRD.  The stay shall remain in effect until the DNR and NRD have made a final determination that the basin is not fully appropriated or have determined that the stay shall be terminated or replaced with a temporary moratorium. 

Within 90 days of issuing the report the DNR shall hold a hearing(s) on the report and on whether any temporary stays should be replaced with a temporary moratorium.  Within 30 days of the hearing, the DNR will issue a final determination on whether a basin, sub-basin or reach is fully appropriated and the extent of the area in which surface water and groundwater are considered to be hydrologically connected. The DNR will also determine whether the stay on surface water uses shall be replaced by a temporary moratorium.  Within 45 days of DNR's final determination, the NRD will hold a hearing(s) on whether the stays on new well permits or construction, or increases in ground water irrigated acres should be replaced with a temporary moratorium.  Within 45 days of the NRD's hearing the NRD shall decide whether to allow the stay on new water wells to expire or replace it with a temporary moratorium.  Exceptions to any temporary moratorium will be as described in Section 3.  Any temporary moratorium shall remain in effect until an integrated management plan is implemented

Section 3 (46-656.12 under revision of GWMP ACT)
Whenever the DNR has determined a river basin, sub-basin or reach is full appropriated, the NRD(s) involved and the DNR shall jointly develop an integrated management plan.  The plan shall be implemented within three years, unless the DNR and NRD jointly agree to an extension not to exceed two additional years. 

The integrated management plan must include (1) clear goals and objectives, the purpose of which is to sustain a balance between water uses and water supplies so that the economic viability, social and environmental health, safety and welfare of the basin can be achieved and maintained for both the near term and the long term; (2) a map delineating the area subject to the plan; (3) the groundwater and surface water incentive plans and controls authorized by the plan.  These incentive plans and controls must be consistent with the goals and objectives of the plan and sufficient to ensure that the state will remain in compliance with any applicable state and federal laws and interstate compacts, decrees, or formal agreements and (3) protect ground water users and surface water appropriators in existence at the time the basin was declared to be fully appropriated from uses of hydrologically connected water begun after the date the basin was determined to be fully appropriated. 

If a basin, sub-basin or reach is determined to be over-appropriated basins, as defined in Section 2, and is subject to an interstate Cooperative Agreement between three or more States on the effective date of this act:

1. The DNR and NRD(s) shall implement an immediate stay on new uses not already subject to a stay or a temporary moratorium;

2. For any over-appropriated basin with two or more NRDs, the DNR and NRDs shall, in consultation and collaboration with other interests, jointly develop, hold hearings on and adopt a general integrated management plan for the entire basin-area designated as over-appropriated.  

3. Each individual NRD in the over-appropriated area shall also work with DNR to jointly develop an integrated management plan for the affected area of the NRD. These plans must be consistent with the basin-wide plan and must be completed within three years, with a possible extension of two more years.  

a. The plans shall identify the overall difference between the current over-appropriated and a fully appropriated state of development, taking into account the cyclical nature of the supply, drought, impacts of conservation measures, and future stream flow depletions caused by uses in place prior to the determination. 

b. The plans shall adopt an incremental approach, based on 10-year increments to eliminate this difference. 

c. During the first increment, the goal shall be to address the impacts of stream flow depletions on surface water rights and wells caused by water use begun after July 1, 1997 or to prevent stream flow depletions which would cause noncompliance by Nebraska with an interstate compact, decree or formal state agreement. The DNR and NRD(s) will also pursue voluntary efforts, subject to the availability of funds, to offset and stream flow depletive effects from uses initiated prior to July 1, 1997 that occur after that date. 

d. Within 10 years after adoption of the plan and in any subsequent 10-year increments the DNR and NRD will determine the progress towards meeting the goals of the plan and shall determine if a subsequent increment is necessary to achieve the goals of the plan. Subsequent increments shall be implemented until the goals of the plan have been met.

4. If the DNR or the NRD cannot agree on either a basin-wide plan or an individual plan for an NRD, the dispute shall be resolved by the process described in Sections 9-11 of this act.

Section 4 (46-656.13 under revision of GWMP ACT)  
The DNR may adopt the following surface water controls:

1. Increased monitoring and enforcement of diversion rates and amounts;

2.  Prohibition of additional surface water uses;  

3. Requirements for best management practices consistent with reasonable reliance by other surface water or groundwater users on return flows and

4. Other reasonable restrictions on surface water use. 

Section 5 (46-656.14 under revision of GWMP ACT) 
These sections describe the details of how the joint integrated management plan shall be developed including: 

1. Details to ensure the plan will be based on the best existing scientific data available.

2. A   process to ensure that when developing the plan the DNR and NRD shall consult with any irrigation district or municipality that relies on water from the area involved and with other water users and stakeholders as deemed appropriate. 

Section 6 (46-656.15 under revision of GWMP ACT)
Within 45 days from the time the DNR and NRD agree on a plan, they shall advertise and hold a public hearing on the plan and proposed activities and controls. Within 60 days after the hearing, the DNR and NRD shall jointly decide whether to implement the plan and shall by order designate the area included in the plan and adopt and implement the activities or controls authorized for adoption by the plan. 

If the DNR and NRD cannot reach agreement on a plan, either the DNR or the NRD, or both, may initiate a non-binding dispute resolution process by notifying the Governor. Such an alternative dispute resolution shall be initiated by the DNR if agreement on the proposed plan has not been reached by 270 days prior to the deadline for plan implementation. Within 30 days of notification of the disagreement, the Governor shall select a mediator and initiate the dispute resolution process.  The process shall not last longer than 90 days, unless extended by mutual agreement of the parties. 

Section 7 (46-656.16 under revision of GWMP ACT)
If agreement is not reached through mediation, within 45 days, the Governor shall appoint and convene an Interrelated Water Review Board (IWRB), which shall be chaired by the Governor or his or her designee who must be knowledgeable about surface and ground water issues.  The Governor shall also appoint one additional member of his or her choosing and three other members from a list of no less than six names put forth by the Natural Resources Commission.  No more than two members shall reside in the geographic area involved and no individual shall be eligible if the decisions made by the board would cause financial benefit or detriment to him or her, or his or her immediate family or business.  To resolve a dispute over the plan, a decision shall be based on a vote of three board members.  To resolve a dispute over how the plan is being enforced, a vote of four board members is required. 

If the dispute over the plan cannot be resolved by the alternative-dispute-resolution process, the Governor shall be notified and the dispute shall be submitted to the IWRB.  The DNR and NRD shall each present their proposals and comments on the contents of the plan that are in dispute.  Within 45 days of convening, the IWRB shall select the proposals that it considers should be adopted and hold a public hearing.  Within 45 days of the hearing, the IWRB shall by order adopt an integrated management plan, which shall be implemented by the DNR and NRD(s).

Modifications to an adopted plan may be made by joint agreement by the DNR and the NRD as described in Sections 5-9.  If no agreement can be reached, the dispute shall be submitted to the Governor for mediation and if necessary to the IWRB as described in Sections 10 and 11. 

If either the DNR or the NRD believes that the plan is not being properly implemented, the DNR and NRD shall try to reach agreement as described in Sections 5-9.  If no agreement is reached, the dispute shall be submitted to the IWRB as described in Sections 10 and 11.  The IWRB may either take no action, or direct that one or more parties must modify their approach to enforcement or conclude that one or more parties cannot or has not made a good faith effort to enforce the plan and that responsibility for enforcement shall be immediately assigned to the other party. After a year, the party whose authority was terminated may petition the IWRB to reinstate its jurisdiction. 

Section 8 (46-656.17 under revision of GWMP ACT)
This section provides for the continuation of any joint integrated management planning process or implemented plan that is in place at the time the act takes effect (Figure 3).

Several other modifications to the existing Groundwater Management and Protection Act are also required to make the act consistent with this proposal. 

B. A Synopsis of the Task Force’s Recommendations on Surface Water Right Transfers and Changes in Type of Appropriation and Use

Section 46-290 
 In addition to maintaining the existing law authorizing the transfer of the use of water from one location to another, the proposed legislation authorizes the DNR to issue temporary and permanent appropriations to change the purpose for which the water is to be used, i.e. a storage appropriation and storage use appropriation that provides water for irrigation use could be changed to provide water for a municipality.  [Note: As restricted in 46-294, the proposal would not allow permanent changes in use that involve a change in preference.] This section also authorizes the DNR to change a appropriation from one type of appropriation to another, i.e. a natural flow appropriation for direct out of stream use may be changed to a natural flow appropriation for above ground water storage or intentional underground water storage and vice-versa.  The allowable changes in type of appropriation are depicted in Figure 2. 

Such appropriations could also be changed to 1) an instream flow right or induce groundwater recharge if the applicant meets the requirements of 46-2,115 of the instream flow appropriation of 46-235 of the induced groundwater statutes respectively; or 2) an appropriation to augment an existing instream flow or induced water right up to the limit of the existing right; or 3) an appropriation to augment streamflow for a beneficial purpose as defined for this purpose by the DNR rules and regulations.  However, neither an instream flow right nor an induced groundwater right for municipalities could be changed to another type of right. 

If a direct use portion of an irrigation appropriation with an associated incidental flow right is transferred or terminated, the incidental underground storage appropriation associated with the transferred direct use may be changed to intentional underground appropriation at the same location as long as 1) the total permissible diversion under the appropriation will not increase; 2) in an overappropriated basin, the joint integrated management plan requires the proportion of the intentionally stored water that is consumed will be no greater than  the proportion of the incidentally stored water that was consumed prior to the change; 3) the projected consequences of that separation and change are consistent with the provisions of any integrated management plan adopted in accordance with section 8 or 11 in the area and 4) in an overappropriated basin the transfer and change will not exempt any of the consumptive uses associated with the incidental recharge right from a reduction requirement needed for restoration of surface water.  Incidental appropriations may also be transferred along with the associated right for direct diversion for irrigation be transferred if the transfer is to another location within the irrigation district holding the initial right or to another location outside the district if the requirements of the incidental appropriation can be met at the new location. 


This section also describes the information required on an application for a transfer or change.  If the proposed change is for a temporary transfer or change, the application shall also include a proposed agreement between the current appropriator and the user of record after the transfer or change.

Section 46-291
This section of existing law describes the requirements for publishing a notice of the application.  The only change in the notice requirements would be to require the DNR to post a notice of all transfers or changes on the DNR website and to remove the requirement to publish the notice in a paper of general circulation statewide. Publication in a local newspaper would still be required. 

The section would also allow county boards of counties in which a transfer occurs to provide the DNR with comments about the projected economic impacts of the transfer or change.  The director when considering whether to grant the appropriation shall consider these comments, but the filing of such comments does not make the county board a party in the application process. 

In addition, the section authorizes a new expedited transfer process.  Under this process, the DNR could approve a transfer without notice and without a hearing if the transfer is for the irrigation of land within the same irrigation district or for land under the same ownership within the same or an adjacent quarter section of the existing irrigation appropriation, and there is no change in the point of diversion, no increase in the number of acres to be irrigated   and the  transfer will  not diminish the water supply available  for or any other water appropriator.  

Section 46-292   
Except for appropriations in the expedited transfer process, the existing legal requirements for a hearing remains essentially unchanged in the proposed legislation.

Section 46-293 
The proposed legislation adds more detail to the existing law’s description of how the Director should review each application and of what the director may require to be provided for the hearing by the applicant.  This information may include information on the economic, social or environmental impacts of the proposed transfer or change, any information about the water historically consumed under the appropriation, and any plans for the mitigation of any anticipated adverse impacts that would result from the proposed transfer or change. 

Section 46-294
This section provides the requirements that must be met for a transfer or change to be approved. Applications submitted under 46-291, the map transfer statute, are excepted.   The requirements in the current law are all maintained.  The application for the transfer or change must be complete, be for a beneficial use, be in the same river basin as the original appropriation and be in the public interest.  In addition the appropriation prior to the transfer or change shall not be subject to cancellation, and, except for permits within the same irrigation district or those subject to condition 4B below, the transfer or change cannot diminish the supply of water for any other appropriator or adversely affect any riparian water user who files an objection. If both the current use and proposed use are for the irrigation are for the same number of acres and the location of the diversion has not changed, there shall be a rebuttable presumption that the above requirements are met. 

The proposed legislation further clarifies public interest shall include consideration of the economic, social and environmental impacts of the transfer or change.

Several new requirements are proposed to insure that changes in the type of appropriation or changes in use will not adversely impact existing water users:

1. No permanent transfers or changes are allowed if it involves a change to a different preference category.

2. Temporary transfers and changes are for a minimum of one year or a maximum of thirty years, with the possibility of renewal for another 30 years after the mid-point of the term of the transfer or change.

3. Temporary transfers will retain the same priority date as the original appropriation and shall revert to the original location and use at the end of the appropriation period.

4. The proposed transfer or change in and of itself or when combined with any new or increased use of any other source of water at the original location will not diminish the supply for any other appropriator

5. Only the historic consumptive use can be transferred or changed to a new use, except for a transfer of a appropriation for irrigation, in which case the transfer can be on an acre for acre basis.  The number of acres irrigated as a result of the transfer cannot be increased, unless:

A. Either the applicant can show there is no increase in consumptive use as a result of the increase in acres involved in the transfer or

B. In basins that are not fully appropriated, the increase in the number of acres irrigated is not more than 5% of the existing appropriation or greater than 10 acres, whichever is less.  Such increases must be on land of the same ownership and be on the same or an adjacent quarter section as the original appropriation.  This type of transfer can only be done once for any given appropriation. 


6. If the transfer or change involves land served by an irrigation district, the district must approve the transfer or change.

7. The transfer or change must be consistent with any applicable state or federal law and may not jeopardize the state’s compliance with any interstate water compact, decree or formal state contract. 

8. The Director may impose additional conditions to ensure compliance with the above requirements and shall require the maintenance of histsoric return flows as a condition of the appropriation if necessary to protect other appropriators.

9. A transfer may result in a diversion rate of greater than 1 cubic foot per second per 70 acres if such a rate is needed to produce a crop assuming good husbandry. 

Section __
Information pertaining to temporary transfers and changes shall be filed in the appropriate county office.

Section __
A temporary transfer or change may be renewed or otherwise extended any time following the midpoint of the term of the transfer or change up to, but not to exceed, 30 years from the date of renewal.  Renewal is subject to review by DNR using the same standards as apply to an initial appropriation for a transfer or change.

Section ___ 
A temporary transfer or change shall not result in a reduced a land valuation.

Section __
During the term of a temporary transfer or change, that appropriation may not be used to condemn a use based on preference.

Section __
The Director may adopt rules and regulations to carry out this act. 

C. A Synopsis of the Task Force’s Recommended Changes to Surface Water Adjudication Statutes

Under existing statutes 46-229 and 46-2,127, if a appropriation to use water is not put to a beneficial use in accordance with the appropriation for more than three consecutive years, the Director of DNR may terminate the right.  However, if there is an excusable reason for not using the water, the period of nonuse may be up to but no more than ten years. 

The following changes would be made to these statutes.

Section 46-229
The period of nonuse before cancellation without excuses would be extended from three to five years.

46-229.02
Simplification of Adjudication Process

As is currently required, notification of initial determinations, final orders and any hearings on a water right will still be sent to the owner of the appropriation.  If the name and address of an appropriator are not known, notices shall be advertised in a local paper.  In addition, the proposed law would require notice be published on DNR's web site. 

The proposed legislation would also enable the DNR to cancel a water right without a hearing if:

1. Twenty one days after notification of a preliminary determination to cancel a water right the appropriation holder has not protested the determination;

2. The owner and the DNR agree on what should be cancelled, in which case the Director will issue an order in accordance with the agreement. 

In either case a copy of the order shall be provided to the owner.

If there is no agreement on a contested preliminary determination, a hearing will be noticed and scheduled as described above.  Following a hearing, a copy of the order shall be provided to the owner, posted on the DNR web site and noticed as described above. 

46-229.03
This section provides the details of the notice requirements.  The proposed legislation provides more details about the requirements, but otherwise is essentially the same as existing law.

46-229.04 
This section provides the criteria for determining whether a water right should be cancelled.  All excuses for not using a appropriation for more than three years under existing law would be retained, but this proposal would change:

· The period of nonuse because of the unavailability of water from ten years to up to 30 years or, upon petition by the appropriator, for more than 30 years if the appropriation is in a basin that has been determined to be fully appropriated and water is expected to be restored for use to the right by an integrated management plan.

· The period of nonuse from ten to up to 15 years if the land is or was within the last 5 years, in a federal or state program such as the conservation reserve program.

The proposal would also clarify that:  

· If all available water was applied to a tract of land, but there was insufficient water to water the whole tract, the entire water right would be maintained;

· Storage appropriations should not be cancelled if there was insufficient water to fill the right;

· Storage use rights should not be cancelled if climatic conditions were such that the water did not need to be used.

The proposal also states that when an appropriation held in the name of an irrigation district and/or public power district is cancelled, the district shall have up to five years to assign the right to another tract of land within the district.  The district must notify the DNRof the reassignment within 30 days of any assignment.  Until the cancelled acres are reassigned, the district may not divert the water for the cancelled acres.  

Section __

In addition, the proposed legislation addresses a problem irrigators in the western, dryer part of the state often have with the adjudication process.  In the semiarid areas of the state, a diversion rate of one cubic foot per second per 70 acres may not be sufficient to satisfy a full crop irrigation requirement.  In such situations irrigators often irrigate only a portion of the land under their appropriation.  When these irrigators are adjudicated, the appropriation for the acres that were not irrigated is cancelled and their permitted diversion rate is reduced.  This reduction in diversion rate often causes a need to further reduce the number of acres irrigated.  To address this problem the proposed legislation would allow a rate of diversion to be greater than one cubic foot per second for 70 acres if the higher rate was necessary, using good husbandry, to meet a full crop irrigation requirement.  In no case, however, could the total new diversion rate be greater than the permitted rate before adjudication. 

46-2,127
The only change to this section, which pertains to the approval of a map transferring irrigation rights within an irrigation district, is the change in the allowable period of nonuse of irrigation water from three to five years. 

D. Changes to  Groundwater Transfer Laws

The Task Force recommends two new sections. 

The first adds a section to existing statute 46-656.25 that would allow an NRD to require approval to transfer groundwater off the land where the water is withdrawn and or transfer the rights to use groundwater that result from district allocations. If a district chooses to authorize such transfers, the NRD must adopt regulations that

1. Ensure the consistency of the transfer with the purposes of the management area;

2. Prevent adverse impacts on other groundwater uses and surface water appropriators;

3. Prevent adverse effects on the state’s ability to comply with an interstate compact or decree or fulfill the provisions of any other formal state contract or agreement and

4. Otherwise protect the public interest and welfare. 

This second section would authorize an NRD, if it so chooses, to grant permits to transfer groundwater off the overlying land for environmental purposes. Any person intending to withdraw and transport groundwater off the overlying land to augment water supplies for wetlands or other natural environment benefits shall do so only after obtaining a permit from the NRD in which the well is located.  In determining whether to grant the permit, the NRD shall consider whether:

1. The use is a beneficial use

2. There are alternative sources of water available to the applicant

3. There are any negative effects of the proposed withdrawal on ground water supplies needed to meet present or reasonable future demands for water in the area to comply with any other formal state contract or agreement;

4. There are any adverse environmental effects of the proposed withdrawal;

5. There are any cumulative effects of the withdrawal, transport and use when considered with all other withdrawals pursuant to this section;

6. The proposed withdrawal, transport and use is consistent with the NRD’s ground water and integrated management plans;

7. and  other factors consistent w ith the purposes of this section deemed relevant to protect the interest of the state and its citizens. 

8. Issuance of any permits shall be conditioned to comply with the rules and regulations in the NRD where the water is withdrawn and where the water is used.

E. A Synopsis of Other Task Force Recommendations

Reporting Requirements to Maintain Up-To-Date Records on Surface Water Rights and Use

When water is in short supply and the DNR must notify surface water appropriators of the need to curtail or shut off surface water diversions, it is important to have the correct name, address and telephone number of the current owners and operators of a water right. This recommendation would help to ensure such information were on file with the DNR. Thus the Task Force is recommending that Section 46-230 be amended to require, whenever requested by the DNR, the owner of a surface water appropriation not held by an irrigation district shall provide the DNR with the name, address and telephone number for both the current owners of an appropriation and any tenant or other person authorized by the owner to receive opening and closing notices.


As described above the Task Force is recommending that the period during which a water right must be used to avoid cancellation be extended from three to five years and under certain conditions up to 15 years or longer. These extensions will make it difficult for an irrigator to maintain and provide accurate records of water use for an adjudication hearing. To assist in maintaining accurate records, the Task Force is recommending that 46-261 of the current statutes be amended. This section of the statutes currently authorizes the DNR to require a list of the lands to be irrigated in any given year. The amendment recommended by the Task Force authorizes the DNR to require any owner of an appropriation not held by an irrigation district to provide information on the use of water diverted under the appropriation during the previous year, including: a map of the lands irrigated, the acreage of each tract of land irrigated and, if any lands were not irrigated because of the statutory reasons that are sufficient cause for the DNR to not cancel a water right for nonuse, the nature of the sufficient cause. 

46-265 Section 5
This new section would clarify that the DNR may deny an appropriator the right to any water if the appropriator is not in compliance with the reporting requirements. 

Items Related to Surface Water Statutes

Section 1 – change to 46-237 
This statute describes the methods used to map water rights.  The proposed change would allow the DNR to identify lands in any manner prescribed by the DNR.  This change will allow DNR to use more up-to-date mapping techniques when mapping water rights. The amendment would also ensure that a district with a water right granted prior to 1958 would not be subject to a legal challenge simply because it does not have a map on file with the DNR.  It would, however, allow the DNR to require a map of the acres irrigated under the appropriation. 

Section 3 change to Section 46-2,112 
This section of the instream flow statutes requires the director of DNR to hold a hearing every fifteen years to receive evidence regarding whether the water appropriated under the appropriation still provides the beneficial uses described in the appropriation.  The proposed change would state that the DNR would not have to hold a hearing unless requested.  However, the DNR must publish a notice of the pending review of the instream flow water right stating that any interested person may file comments relating to the review or may request a hearing to present evidence relevant to the review.  If a hearing is requested by a person with interest in the director shall schedule a hearing. 

Section 46-2, 119
This proposed change clarifies that reservoirs with storage rights senior to an instream flow right will not be required to pass inflows to satisfy the instream flow right and will not be required to pass inflows to an appropriator junior to an instream flow right if that appropriator would be denied water because of a senior instream flow appropriation. In such cases passing natural  flow through the reservoir for the junior irrigation right would be futile because the irrigation right could not divert the water. 

Items Related to Groundwater Statutes

46-609 The proposed addition in the statute pertaining to spacing requirements of wells would state that no existing non-irrigation water well within six hundred feet of any registered irrigation water wells shall be used for irrigation.  This requirement would not apply to replacement wells or any well irrigating two acres or less.

46-613.02 The Task Force is proposing that the following language be added to the statute pertaining to penalties:  Each day of violation shall constitute a separate offense and the Attorney General and the County Attorney are authorized to pursue appropriate proceedings pursuant to this statute when notified of a violation by the DNR.

46-638 The proposed change redefines the definition of a public water supplier so that it conforms to the definition in section 71-5301 and 46-601.01. ?? Still needs input from HHS
46-651 Add conditions to the water well spacing statutes would state that if there is a change in use for an existing well, it would be subject to the spacing requirements that pertain to the new use.  It would also state that spacing requirements do not apply to a replacement well within fifty feet of the original well if the original well was drilled prior to the statutes requiring spacing requirements.  Finally, the period for which well-spacing protection applies to an unregistered well is extended from 30 to 60 days.

46-653   Adds to the statute that authorizes the DNR to approve a variance from the well-spacing requirements the authorization for DNR to require a permit if a person wants to change the intended use of a well without regard to the spacing requirements.

46-656

Reorganizes and harmonizes the sections of the Groundwater Management and Protection Act to include the Task Force recommended changes and to eliminate duplicative and unnecessary provisions.

46-678.01 This statute currently allows the withdrawal and transfer of less than 150 acre-feet of water for an industrial purpose without a permit. The additional language merely clarifies that the permit in question is a permit pursuant to the states Industrial Ground Water Regulatory Act.  The well may still need an appropriation from an NRD.  

46-678.02 Currently a hearing is required for all applications for industrial well appropriations.  This change would only require a hearing if requested. 

