


Title 256
Chapter 4

011.04 There is or has been non-compliance with any of the terms of the contract between
the Sponsor and the Department.

The Director shall immediately bring such variances to the Sponsor's attention and may refuse to
disburse any funds for the project until such time as the variances are corrected and the project is

brought into conformance with all appropriate standards.

012 Limitation on Allocation. The amount actually disbursed for a program or project, or a
separable component of a project, shall not exceed the dollar amount of the tentative allocation for
the program, project or separable component approved by the Commission pursuant to section
4-001 or a dollar amount equal to the same percentage of the actual project costs as the tentative
allocation represented to the estimated project costs, whichever is less, without specific
Commission approval; except that funds apportioned and set aside for one separable component but
not disbursed may be used to reimburse the Sponsor for the costs of another separable component
even though such reimbursement may exceed the amount apportioned and set aside for that
coamnonent if necessarv in accordance with section 4-002 to achieve or maintain the appropriate
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each disbursement shall, unless otherwise specified by the Commission constitute a disbursement
of loan and grant funds in the same proportion as the totals of the allocation approved.
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Title 256
Chapter 4

015 Inspection During Construction. The Commission and Director shall have the privilege of
inspecting the construction of any project at any time in order to ensure that plans and
specifications are being followed, and that the works are being constructed in accordance with
sound engineering and technical principles and practices, but such inspection shall never subject
the State of Nebraska to any action for damages. The Director shall bring to the attention of the
sponsor and the project engineer any variances from the approved plans and specifications. The
Sponsor and the project engineer or project director shall initiate necessary corrective action.

016 Changes in Scope of Approved Projects. The Sponsor shall promptly report all increases in
the cost of a project, or any separable component of the project, and any proposed additions,
deletions, or modifications of any separable component, or any change in the purpose or purposes
of the project by submitting to the Director an amendment to the formal application and feasibility
report. Commission approval of any change in the scope, purpose, or plan for development of the
project, and any increase in the tentative allocation for the project, or any separable component,
shall be required. Any proposed change in the scope, purpose, or plan of development for the
project, any request for an increase in the allocation for the project, or any cost increase, regardless
of whether an increase in the tentative allocation for the project is requested, may at the discretion
of the Commission, be referred to the Director for his or her review and recommendation regarding
whether the project still meets the criteria for funding eligibility contained in the Act or the

Commission's rules and regulations. ‘

ANNOTATION

Title 256 NAC . Section 2-1586, R.R.S.,

' : 1997; 2-1587, 2-1589,
2-1590, 2-1592, 2-1593,

and 2-1595, R.S. Supp.,

2000; and 2-1588 and

2-1594, as amended by

LB 129, 97" Nebraska
Legislature, 1% Session (2001)
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SECTION SEVEN RESOURCES DEVELOPMENT FUND LEGISLATION
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2-1586. Natural Resour ces; declaration.

It is hereby recognized that it is the public purpose of this state to properly develop the
water and related land resources of the state and that it is in the public interest of this state (1) to
financialy assist in programs and projects necessary to the development, preservation, and maintenance
of Nebraska's water and related land resources, including programs and projects for the abatement of
pollution, potential reduction of flood damages, reservation of lands for resource development projects,
provision of public irrigation facilities, preservation and development of fish and wildlife resources,
protection and improvement of public lands, provison of public outdoor uses, including domestic,
agricultural, and manufacturing uses, conservation of land resources, and protection of the health, safety,
and genera welfare of the people of the State of Nebraska, and (2) financialy assist Natural Resources
Districts in the preparation and management plans pursuant to section 46-673.01.

Sour ce; Laws 1974, LB 975, 8§ 1; R.S. 1943, (1977), § 2-3263;
Laws 1984, LB 1106, § 16.

2-1587. Nebraska Resources Development Fund; created, reserve fund; administration;
investment.

There is hereby created the Nebraska Resources Development Fund to be administered
by the Nebraska Natural Resources Commission and to which the State Treasurer shall credit to carry out
the provisions of sections 2-1586 to 2-1595 such money as shall be appropriated to the fund by the
Legidature, be paid to the state as fees, deposits, payments and repayments relating to the fund, both
principa and interest, and be donated as gifts, bequests, or other contributions to such fund from public or
private entities. Funds made available by any department or agency of the United States may also be
credited to this fund if so directed by such department or agency. The money in the Nebraska Resources
Development Fund shall not be subject to any fiscal year limitation requiring reappropriation of the
unexpended balance at the end of the fisca year. To ad in the funding of projects and to prevent
excessive fluctuations in annual appropriation requirements for the Nebraska Resources Development
Fund, the Commission shall create a reserve fund to be used only for projects requiring total expenditures
from the Nebraska Resources Devel opment Fund in excess of five million dollars. Unless disapproved by
the Governor, the Commission may credit to such reserve fund that portion of any annua appropriation to
the Nebraska Resources Development Fund which exceeds five million dollars. The Commission may
also credit to the reserve fund such other funds as it determines are available. Any money in the Nebraska
Resources Development Fund available for investment shall be invested by the state investment officer
pursuant to the provisions of the Nebraska State Funds Investment Act and the Nebraska Capita
Expansion Act.

Source: Laws 1974, LB 975, § 2; R.S. 1943, (1977), § 2-3264,
Laws 1984, LB 985, 8 1; Laws 1986, LB 258, § 5.



2-1588. Nebraska Resour ces Development Fund; allocation; annual report.

Any money in the Nebraska Resources Development Fund may be alocated by the
Nebraska Natural Resources Commission in accordance with the provisions of sections 2-1586 to 21595
for utilization by the Commission, by any state office, agency, board, or Commission, or by any political
subdivision of the State of Nebraska to which has been granted the authority to develop the state’ s water
and related land resources. Such money may be alocated in the form of grants or loans or for acquiring
state interests in water and related land resources programs and projects undertaken within the state. The
alocation of funds to a program or project in one form shal not of itsef preclude any additional
alocations in the same or any other form to the same preparation of management plans as provided in
section 46-673.01. Funds so allocated shall not be subject to the provisions of sections 2-1589 to 2-1595.

Only projects with estimated total costs of less than ten million dollars, which shall not
include operation and maintenance costs, shall be eligible for assistance from the Nebraska Resources
Development Fund. If cost overruns during project construction cause the cost of a project to exceed ten
million dollars, the Commission may continue to participate in the project and may allocate additional
funds to ensure project completion.

No project, including al related phases, segments, parts, or divisions, shal receive more
than ten million dollars from the Fund.

Prior to September 1 of each even-numbered year, a biennia report shall be made to the
Governor and the Clerk of the Legidature describing the work accomplished by the use of such
Development Fund during the immediately preceding two-year period, which report shal include a
complete financial statement. Each member of the Legidature shall receive a copy of such report upon
making a request for it to the Director.

Sour ce: Laws 1974, LB 975, § 3; Laws 1979, LB 322, § 3; Laws 1981, LB 545, 82|
R.S.Supp., 1982, § 2-3265; Laws 1984, LB 1106, 8 17; Laws 1985, LB 102, § 2.

2-1589. Nebraska Resour ces Development Fund; allocations, grants, loans; conditions.

Allocations from the Nebraska Resources Development Fund may be made as grants to
agencies or political subdivisons when it is determined that such an alocation will not be reimbursed
from revenue or receipts and when the program or project appears to be of genera public benefit, thereby
making reimbursement of such money from loca tax funds inappropriate or impossible, or when the
funds are intended for a state or local contribution to a program or project requiring such contribution to
meet the requirements for a matching federal grant.

Allocations may be made from the Fund by the Commission as loans to agencies or
political subdivisions for any program or project or any part thereof consistent with the purposes of
sections 2-1586 to 2-1595 which will directly generate revenue or receipts or which can be anticipated to
culminate in a program or project which will generate revenue or receipts, or which would not generate
revenue or receipts but would be of genera public benefit to the applicant making repayment from loca
tax funds appropriate.

Sour ce: Laws 1974, LB 975, § 4; R.S. 1943, (1977), § 2-3266.

The adoption and implementation of a general benefit project by a Natural Resources
Didlrict is an exercise of a power which is legidative in nature, and the requirements of due process that
apply to judicia or quasi-judicia proceedings are not applicable. Fisher & Trouble Creek v. Lower Platte
No. Nat. Resources Dist., 212 Neb. 196, 322 N.W.2d 403 (1982).

2-1590. Nebraska Natural Resour ces Commission; powers
Nebraska s land and water resources, the Nebraska Natural Resources Commission may
acquire interests in water and related land resources projects in the name of the state utilizing the




Nebraska Resources Development Fund. Such use of the Fund shall be made when the public benefits
obtained from the project or a part thereof are statewide in nature and when associated costs are
determined to be more appropriately financed by other than a local organization. Such use of the Fund
may be made upon the determination by the Commission that such acquisition is appropriate under the
provisions of sections 2-1586 to 2-1595 and may be initiated upon a request filed in accordance with the
provisions of section 2-1593 or by the Commission itself without such a request. The Commission may
also acquire interests in water resource projects in the name of the state to meet future demands for usable
water. Such resource projects may include but not be limited to the construction of dams and reservoirs
to provide surplus water storage capacity for municipal and industrial water demands and for other
projects to assure an adequate quantity of usable water. In furtherance of these goals the Commission is
authorized to contract with the federal government or any of its agencies or departments for the inclusion
of additional water supply storage space behind existing or proposed structures.

Sour ce; Laws 1974, LB 975, 8§ 5; R.S. 1943, (1977), § 2-3267.
2-1591. REPEALED.
2-1592. Grant or Loan; application; procedure

Any organization qudified to apply for and receive funds from the Nebraska Resources
Development Fund may file an application with the Commission for a grant or loan from such Fund.
Applications for grants to the Commission itself shal be filed by the Commission. Each application shall
be filed in such manner and form, and be accompanied by such information as may be prescribed by the
Commission. Any such application shall:

(@] Describe the nature and purpose of the proposed program or project;

2 Set forth or be accompanied by a plan for development of the proposed program or
project, together with engineering, economic, and financia feashbility data and
information, and such estimated costs of construction or implementation as may be
required by the Commission;

3 State whether money other than that for which the application is made will be used to
help in meeting program or project costs and whether such money is available or has
been sought for this purpose.

@ When appropriate, state that the applicant holds or can acquire title to al lands or has the
necessary easements and rights-of-way for the project and related lands and has or may
acquire all water rights necessary for the proposed project;

5 Show that the applicant possesses al necessary authority to undertake or participate in
the proposed program or project; and,
(6) Demongtrate the probable environmental and ecological consequences that may result

from such proposed program or project. Upon receipt of an application, the Commission
shall refer it to the Director who shall evaluate and investigate all aspects of the proposed
program or project and the proposed schedule for development and completion of such
program or project, determine the digibility of the program or project for funding, and
make appropriate recommendations to the Commission pursuant to sections 21586 to
2-1595. As part of his or her investigation, the Director shall consider whether the plan
for development of the program or project is satisfactory. If the Director determines that
the plan is unsatisfactory or that the application does not contain adequate information
upon which to make determinations, the Director shal return the application of the
applicant and may make such recommendations to the applicant as are considered
necessary to make the plan or the application satisfactory.

Requests for utilization of the Nebraska Resources Development Fund for State
participation in any water and related land-water resources projects through acquisition of a state interest
therein shall also be filed with the Commission and directed by it to the Director for his or her evaluation,



investigation, and recommendations. Such requests shal be filed in the manner and form and be
accompanied by such information as shall be prescribed by the Commission.

Sour ce: Laws 1974, LB 975, 8§ 7; R.S. 1943, (1977), § 2-3269; Laws 1984, LB 1106, § 18.

2-1593. Program or Project; funding; review; approve or reject; procedure.

Each program or project for which funding is requested, whether such request has as its
origin an application or the action of the Commission itself, shall be reviewed as provided in sections
2-1596 to 21595 by the Director prior to the approva of any alocation for such program or project by
the Commission. The Director shall within a reasonable time, not to exceed six months, after receipt of
such request report to the Commission the results of his or her review and shall recommend approva or
rejection of funding for the program or project. The Director shal indicate what form of alocation he or
she deems to be appropriate. In the case of an approved application recommended for a loan, the
Commission shal indicate the appropriate repayment period and the rate of interest. The Commission
shal act in accordance with such recommendations unless action to the contrary is approved by each
Commission member dligible to vote on the specific recommendation under consideration. No member
of the Commission shall be €eligible to participate in the action of the Commission concerning an
application for funding to any entity in which such Commission member has any interest. The Director
may be delegated additional responsibilities consistent with the purposes of sections 2-1586 to 21595. It
shall be the sole responsibility of the Commission to determine the priority in which funds are allocated
for eligible programs and projects under sections 2-1586 to 2-1595.

Sour ce; Laws 1974, LB 975, § 8; R.S. 1943, (1977), § 2-3270; Laws 1984, LB 1106, § 19.

2-1594. Program or Project; costs or acquisition; approval

The Director may recommend approva of and the Commission may approve grants or
loans for program or project costs or acquisition of interests in projects if after investigation and
evaluation the Director finds that:

@ The plan does not conflict with any existing Nebraska state land plan;

2 The proposed program or project is economicaly and financially feasible based upon its
standards adopted by the Commission pursuant to sections 2-1586 to 2-1595;

3 The plan for development of the proposed program or project is satisfactory;

(@) The plan of development minimizes any adverse impacts on the natural environment;

5 The applicant is qualified, responsible and legally capable of carrying out the program or
project;

(6) In the case of a loan, the borrower has demonstrated the ability to repay the loan and

there is assurance of adequate operation, maintenance, and replacement during the
repayment life of the project;

@) The plan consders other plans and programs of the state in accordance with
section 84-135 and resources development plans of the political subdivisions of the Sate;
and,

€5)] The money required from the Development fund is available.

Sour ce: Laws 1974, LB 975, 8 9; Laws 1981, LB 326, 8 11 R.S.Supp., 1982, § 2-3271;

Laws 1984, LB 1106, § 20; Laws 1985, LB 102, 8§ 3.

2-1595. Application for a Grant, Loan or Acquisition; agreement; provisons, convey
interests, lien; filing; foreclosure.
It after review of the recommendation by the Director the Commission determines that an
application for a grant, loan, acquisition of an interest, or combination thereof pursuant to sections 2-1586
to 21595 is satisfactory and qualified to be approved, before the final approva of such application may
be given and the funds allocated, the Commission shall enter into an agreement in the name of the state
with the applicant agency or organization and with any other organizations it deems to be involved in the




program or project to which funds shall be applied. The Commission shal aso enter into such
agreements as are appropriate before allocation of any funds for the acquisition of interest in any qualified
project when such acquisition is initiated by the Commission itself pursuant to section 2-1590. All
agreements entered into pursuant to this section shall include, but not be limited to, a specification of the
amount of funds involved, whether the funds are considered as a grant, loan, or for the acquisition of an
interest in the name of the state, and, if a combination of these is involved, the amount of funds allocated
to each category, the specific purpose for which the allocation is made, the terms of administration of the
alocated funds, and any pendlties to be imposed upon the applicant organization should it fail to apply or
repay the funds in accordance with the agreement.

If the allocation to be approved is aloan, the Commission and the applicant or applicants
shdll include in the agreement provisions for repayment to the Fund of money loaned together with any
interest at reasonable rates as established by the Commission. The agreement shall further provide that
repayment of the loan together with any interest thereon shall commence no later than one full year after
congtruction of the project is completed and that repayment shall be completed within the time period
specified by the Commission. The repayment period shal not exceed fifty years, except that the
Commission may extend the time for making repayment in the event of extreme emergency or hardship.
Such agreement shall also provide for such assurances of and security for repayment of the loan as shall
be considered necessary by the Commission.

With the express approva of the Commission, an applicant may convey its interest in a
project to a successor. The Commission shall contract with the qualified successor in interest of the
origina obligor for repayment of the loan together with any interest thereon and for succession to its
rights and obligations in any contract with the Commission.

The state shal have a lien upon a project constructed, improved, or renovated with
money from the Fund for the amount of the loan together with any interest thereon. This lien shall attach
to all project facilities, equipment, easements, real property, and property of any kind or nature in which
the loan recipient has an interest and which is associated with the project. The Commission shdl file a
statement of the lien, its amount, terms, and a description of the project with the county Register of Deeds
of each county in which the project or any part thereof is located. The county Register of Deeds shall
record the lien and it shall be indexed as other liens are required by law to be indexed. The lien shall be
valid until paid in full or otherwise discharged. The lien shall be foreclosed in accordance with applicable
state law governing foreclosure of mortgages and liens. Any lien provided for by this section may be
subordinate to that which secures federal assistance or other secured assistance received on the same
project.

Sour ce: Laws 1974, LB 975, 8 10; R.S. 1943, (1977), § 2-3272; Laws 1984, LB 679, § 2;
Laws 1984, LB 1106, § 21.
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