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CHAPTER 46

ARTICLE 2

GENERAL PROVISIONS REGULATING IRRIGATION

(a) PUBLIC RIGHTS

46-201.

Water for irrigation; declared natural want.

Water for the purposes of

irrigation in the State of Nebraska is hereby declared to be a natural want.

Source:

Laws 1895, c. 69, § 65, p. 268; R.S.1913, § 3369; Laws 1919, c. 190,

tit. VII, art. V, div. 1, § 1, p. 831, C.S5.1922, § 8406; C.S.1929, § 46-501.

The right of appropriation for irrigation purposes is
limited to the waters of natural streams of the state, and does
not extend to waters in artificial drainage ditches. Drainage
Dist. No. 1 v. Suburban Irr. Dist., 139 Neb. 460, 298 N.W.
131 (1941).

State, in exercise of police power, may supervise and
control the appropriation, diversion, and distribution of
public waters of state, and impose that duty on
administrative officers. State ex rel. Cary v. Cochran, 138
Neb. 163, 292 N.W. 239 (1940).

Under irrigation act of 1889, a water right for purposes of
irrigation need not have been attached to any particular tract
of land. Vonburg v. Farmers Irr. Dist.,, 132 Neb. 12, 270
N.W. 835 (1937).

Under this and other sections, legislative intent is shown
to limit the location and construction of irrigation canals and
ditches, as well as the land irrigated by same, to the basin
containing the source of the water used, and requiring that
all unused waters shall be returned to the stream from which
diverted. Osterman v. Central Nebraska Public Power & lrr.
Dist., 131 Neb. 356, 268 N.W. 334 (1936).

46-202. Natural streams;

unappropriated water;

It is the duty of the state to see that the waters of its
streams used for irrigation purposes will not be wasted and
that prior appropriators shall be protected as against
subsequent appropriators. State ex rel. Sorensen v. Mitchell
Irr. Dist., 129 Neb. 586, 262 N.W. 543 (1935).

Prior to existing statutes declaring water for irrigation to
be natural want, and granting preference in use of water for
agriculture, appropriation for power purposes was as
favorably regarded as for irrigation. Kearney Water & E. P.
Co. v. Alfalfa Irr. Dist., 97 Neb. 139, 149 N.W. 363 (1914).

In view of preference given by statute to use of water for
agricultural purposes, irrigation companies will not be
enjoined from diverting water from lower riparian mill
owner, where petition fails to allege that appropriation was
unlawful. Cline v. Stock, 71 Neb. 70, 98 N.W. 454 (1904),
102 N.W. 265 (1905).

Although use of water for irrigation is declared a natural
want, right to so use it must be exercised reasonably under
the circumstances of each case. Meng v. Coffee, 67 Neb.
500, 93 N.W. 713 (1903).

dedication to public use;

appropriated water; further appropriation. (1) The water of every natural stream not heretofore
appropriated within the State of Nebraska, including the Missouri River, is hereby declared to be
the property of the public and is dedicated to the use of the people of the state, subject to
appropriation.




(2) The water of every natural stream within the State of Nebraska, including the
Missouri River, appropriated for storage in a surface reservoir or for underground water storage,
is hereby declared to be subject to further appropriation for recovery and beneficial use.

Source:

Laws 1895, c. 69, § 42, p. 260; R.S.1913, § 3370; Laws 1919, c. 190,

tit. VII, art. V, div. 1, § 2, p. 831; C.S.1922, § 8407; C.S.1929, § 46-502;
R.S.1943, § 46-202; Laws 1963, c. 277, § 1, p. 833; Laws 1965, c. 271,
81, p. 773; Laws 1980, LB 802, § 1; Laws 1983, LB 198, § 4.

Under former law, the right to appropriate water for
irrigation purposes was limited to waters of natural streams.
Rogers v. Petsch, 174 Neb. 313, 117 N.W.2d 771 (1962).

The right of appropriation for irrigation purposes is
limited to the waters of natural streams of the state, and does
not extend to waters in artificial drainage ditches. Drainage
Dist. No. 1 v. Suburban Irr. Dist., 139 Neb. 460, 298 N.W.
131 (1941).

This, and other sections, limit the location and
construction of irrigation canals and ditches as well as the
land irrigated by same to the basin containing the source of
the water used, and require that all unused water shall be
returned to the stream from which diverted. Osterman v.
Central Nebraska Public Power & Irr. Dist., 131 Neb. 356,
268 N.W. 334 (1936).

It is the duty of the state to see that the waters of its
streams used for irrigation purposes will not be wasted and
that prior appropriators shall be protected as against
subsequent appropriators. State ex rel. Sorensen v. Mitchell
Irr. Dist., 129 Neb. 586, 262 N.W. 543 (1935).

Right to use of water of natural stream acquired prior to
1895 was a vested property right which could not be taken

46-202.01.

away by legislative action. City of Fairbury v. Fairbury Mill
& Elevator Co., 123 Neb. 588, 243 N.W. 774 (1932).

Right to appropriate public waters of streams of state for
generating electric energy is taxable as franchise. Northern
Nebraska Power Co. v. Holt County, 120 Neb. 724, 235
N.W. 92 (1931).

Legislature did not intend by the act, of which this section
is part, to interfere with prior acquired rights, but to ascertain
extent of prior appropriations, and make record of them, in
order to carry out law respecting subsequent appropriations.
Black Bros. Flour Mills v. Umphenour, 111 Neb. 218, 196
N.W. 123 (1923).

Riparian owners cannot appropriate water of running
streams without consent of state. Kirk v. State Board of
Irrigation, 90 Neb. 627, 134 N.W. 167 (1912).

The establishment of an administrative system for the
regulation and determination of water rights is a legitimate
exercise of the police power of the state. California-Oregon
Power Co. v. Beaver Portland Cement Co., 73 F.2d 555 (9th
Cir. 1934).

Repealed. Laws 1965, c. 271, s. 3.

(b) EIRST APPROPRIATORS

46-203.

First appropriators; declared first in right. As between appropriators, the

one first in time is first in right.

Source:

Laws 1889, c. 68, 8 7, p. 504; R.S.1913, § 3371; Laws 1919, c. 190,

tit. VII, art. V, div. 1, § 3, p. 832; C.S5.1922, § 8408; C.S5.1929, § 46-503.

The right of appropriation for irrigation purposes is
limited to the waters of natural streams of the state, and does
not extend to waters in artificial drainage ditches. Drainage
Dist. No. 1 v. Suburban Irr. Dist., 139 Neb. 460, 298 N.W.
131 (1941).

Senior appropriator is entitled to water as against an
upstream junior appropriator, as long as water in usable
quantities can be delivered to senior appropriator. State ex
rel. Cary v. Cochran, 138 Neb. 163, 292 N.W. 239 (1940).

It is the duty of the state to see that the waters of its
streams used for irrigation purposes will not be wasted and

that prior appropriators shall be protected as against
subsequent appropriators. State ex rel. Sorensen v. Mitchell
Irr. Dist., 129 Neb. 586, 262 N.W. 543 (1935).

While Nebraska was originally a riparian doctrine state,
legislation was enacted adopting the principle of prior
appropriation. Nebraska v. Wyoming, 325 U.S. 589 (1945).

United States cannot claim assignment to it of excess
waters under an appropriation, as excess would inure to
benefit of other appropriators prior in time to United States.
United States v. Tilley, 124 F.2d 850 (8th Cir. 1941).



46-204.

Natural streams; priority of appropriations; first in time, first in right;

preference from nature of use. The right to divert unappropriated waters of every natural stream
for beneficial use shall never be denied except when such denial is demanded by the public
interest. Priority of appropriation shall give the better right as between those using the water for
the same purposes, but when the waters of any natural stream are not sufficient for the use of all
those desiring the use of the same, those using the water for domestic purposes shall have the
preference over those claiming it for any other purpose, and those using the water for agricultural
purposes shall have the preference over those using the same for manufacturing purposes.

Source:

Laws 1895, c. 69, § 43, p. 260; R.S.1913, § 3372; Laws 1919, c. 190,

tit. VII, art. V, div. 1, § 4, p. 832; C.S.1922, § 8409; C.S.1929, § 46-504;
R.S.1943, § 46-204; Laws 1963, c. 277, § 2, p. 833; Laws 1965, c. 271,
§2,p. 773; Laws 1981, LB 252, § 1.

1. Rights of riparian owners

Parties who have appropriated water for irrigation
purposes, and continued such use for seven years, cannot be
enjoined by lower riparian owner whose mill privilege may
be injured thereby. He must sue for damages. Cline v. Stock,
71 Neb. 70, 98 N.W. 454 (1904), 102 N.W. 265 (1905).

Riparian owner, damaged by appropriation, may recover
actual damages sustained. McCook Irr. & Water Power Co.
v. Crews, 70 Neb. 109, 96 N.W. 996 (1903).

Common-law rule, in force except as modified by statute,
only gives riparian owner right to water so far as consistent
with like right of all other riparian owners. Civil law is not
applicable. Crawford Co. v. Hathaway, 67 Neb. 325, 93
N.W. 781 (1903).

Riparian owners are entitled, in absence of grant, license,
or prescription, to natural flow of water. Plattsmouth Water
Co. v. Smith, 57 Neb. 579, 78 N.W. 275 (1899).2. Vested
rights

An appropriator of water for power purposes under act of
1877 acquired a vested right which was not affected by
enactment of this section in 1895, giving preference for
agricultural purposes. Kearney Water & Electric Powers Co.
v. Alfalfa Irr. Dist., 97 Neb. 779, 151 N.W. 319 (1915), 97
Neb. 139, 149 N.W. 363 (1914).

Completed appropriation of water for power under law of
1877 is vested right, and priority, if unchallenged, is not lost
by failure to demand adjudication under law of 1895.
Gearhart & Benson v. Frenchman Valley Irr. Dist., 97 Neb.
764, 151 N.W. 323 (1915).

Under unrevoked permit from state board, applicant who
thereafter applies public waters to beneficial use, acquires
vested right. Rasmussen v. Blust, 85 Neb. 198, 122 N.W.
862 (1909).

Where appropriator of water has acquired a vested right to
use of water, he may enjoin upper riparian owner on stream
from diverting and using the water for purposes not
theretofore exercised. McCook Irr. & Power Water Co. v.
Crews, 70 Neb. 109, 96 N.W. 996 (1903).

Riparian's right to flow of stream is a vested right, and
part and parcel of the land, which legislation cannot abolish.
Crawford Co. v. Hathaway, 67 Neb. 325, 93 N.W. 781
(1903).3. Limitations on appropriation

An appropriation of water, made prior to 1895, is not
limited as to quantity except that it must be for some useful

and beneficial purpose and within the limits of the capacity
of the diversion works. Enterprise Irr. Dist. v. Willis, 135
Neb. 827, 284 N.W. 326 (1939).

This and other sections limit the location and construction
of irrigation canals and ditches, as well as the land irrigated
by same, to the basin containing the source of the water
used, and require that all unused waters shall be returned to
the stream from which diverted. Osterman v. Central
Nebraska Public Power & Irr. Dist., 131 Neb. 356, 268 N.W.
334 (1936).4. Miscellaneous

Under former law, the right to appropriate water for
irrigation purposes was limited to waters of natural streams.
Rogers v. Petsch, 174 Neb. 313, 117 N.W.2d 771 (1962).

Under former law, Department of Roads and Irrigation
was neither a necessary nor a proper party to a proceeding
on appeal from an order or decision made by it. Cozad Ditch
Co. v. Central Nebraska Public Power & Irr. Dist., 132 Neb.
547, 272 N.W. 560 (1937).

It is the duty of the state to see that the waters of its
streams, used for irrigation purposes, will not be wasted and
that prior appropriators shall be protected as against
subsequent appropriators. State ex rel. Sorensen v. Mitchell
Irr. Dist., 129 Neb. 586, 262 N.W. 543 (1935).

Agreement to pay maintenance fees for water rights may
be enforced. Farmers & Merchants Irr. Co. v. Brumbaugh,
81 Neb. 641, 116 N.W. 512 (1908).

Overflow waters of streams, which run in well-defined
course and again unite with stream at lower point, are part of
stream and not surface water. Brinegar v. Copass, 77 Neb.
241, 109 N.W. 173 (1906).

One seeking to acquire easement for ditch over another's
land must maintain it continuously without material change
of location for full statutory period. Dunn v. Thomas, 69
Neb. 683, 96 N.W. 142 (1903).

Reasonable use of water is largely question of fact,
depending upon circumstances, but entire diversion, waste,
or needless diminution is clearly unreasonable. Meng v.
Coffee, 67 Neb. 500, 93 N.W. 713 (1903); Crawford Co. v.
Hathaway, 67 Neb. 325, 93 N.W. 781 (1903).

Domestic purposes, as here used, has reference to use of
water for domestic purposes permitted to riparian owner by
common law, and does not contemplate diversion of large
quantities of water in canals or pipe lines. Crawford Co. v.
Hathaway, 67 Neb. 325, 93 N.W. 781 (1903).



46-205. First appropriators; date of priority. The priority of an appropriation shall
date from the filing of the application in the office of the Department of Natural Resources.

Source: Laws 1895, c. 69, § 31, p. 254; R.S.1913, § 3373; Laws 1919, c. 190,
tit. VI, art. V, div. 1, 8 5, p. 832; C.S5.1922, § 8410; C.S.1929, § 46-505;
R.S.1943, § 46-205; Laws 2000, LB 900, § 94.

46-206. Appropriation; water to be returned to stream. The water appropriated

from a river or stream shall not be turned or permitted to run into the waters or channel of any
other river or stream than that from which it is taken or appropriated, unless such stream exceeds
in width one hundred feet, in which event not more than seventy-five percent of the regular flow

shall be taken and any such taking shall be subject to the provisions of section 46-289.

Source:

Laws 1889, c. 68, § 6, p. 504; Laws 1893, c. 40, § 3, p. 378; R.S.1913,

§ 3376; Laws 1919, c. 190, tit. VII, art. V, div. 1, § 8, p. 832; C.S.1922,
§ 8413; C.S5.1929, § 46-508; R.S.1943, § 46-206; Laws 1981, LB 252, § 2.

Diversion of water from one watershed to another is
permissible under sections 46-206 and 46-265, R.R.S.1943,
so long as the stream from which it is diverted is more than
one hundred feet wide and the diversion is not contrary to
the public interest. Little Blue N.R.D. v. Lower Platte North
N.R.D., 206 Neb. 535, 294 N.W.2d 598 (1980).

This section deals primarily with the limitation of the
amount of water that may be taken from a stream more than

46-207.

one hundred feet in width. Ainsworth Irr. Dist. v. Bejot, 170
Neb. 257, 102 N.W.2d 416 (1960).

This and other sections limit the location and construction
of irrigation canals and ditches, as well as the land irrigated
by same, to the basin containing the source of the water
used, and require that all unused waters shall be returned to
the stream from which diverted. Osterman v. Central
Nebraska Public Power & Irr. Dist., 131 Neb. 356, 268 N.W.
334 (1936).

Appropriation; no land to be crossed by more than one ditch. No tract of

land shall be crossed by more than one ditch, canal or lateral without the written consent and
agreement of the owners thereof, if the first ditch, canal or lateral can be made to answer the
purpose for which the second is desired or intended.

Source:

Laws 1889, c. 68, 8 3, p. 504; R.S.1913, § 3377; Laws 1919, c. 190,

tit. VII, art. V, div. 1, § 9, p. 832; C.S.1922, § 8414, C.S5.1929, § 46-509.

No tract of land shall, without consent of owner, be
burdened with two or more ditches for watering of same
territory. Walker v. Anderson, 90 Neb. 119, 132 N.W. 937

(1911); Paxton & Hershey Irr. C. & L. Co. v. Farmers &
Merchants Irr. & L. Co., 45 Neb. 884, 64 N.W. 343 (1895).

(c) DEPARTMENT OF NATURAL RESOURCES; GENERAL POWERS AND DUTIES

46-208. Transferred to section 61-205.

46-209. Transferred to section 61-206.

46-210. Transferred to section 61-207.

46-211. Repealed. Laws 1984, LB 897, s. 5.
46-212. Transferred to section 61-208.
46-212.01.  Transferred to section 61-209.
46-212.02. Repealed. Laws 2000, LB 900, s. 256.



46-213. Transferred to section 61-211.
46-214. Repealed. Laws 1981, LB 545, s. 52.
(d) WATER DIVISIONS

46-215. Transferred to section 61-212.
46-216. Transferred to section 61-213.
46-217. Transferred to section 61-214.
46-218. Transferred to section 61-215.
46-219. Transferred to section 61-216.
46-220 Repealed. Laws 1953, c. 157, s. 3.

and 46-221.
46-222 Repealed. Laws 1987, LB 140, s. 15.

to 46-224.
46-225. Repealed. Laws 1953, c. 157, s. 3.

(e) ADJUDICATION OF WATER RIGHTS

46-226. Determination of priority and amount of appropriation; duty of

department. The department shall make proper arrangements for the determination of priorities
of right to use the public waters of the state and determine the same. The method of determining
the priority and amount of appropriation shall be fixed by the department.

Source: Laws 1919, c. 190, tit. VII, art. V, div. 2, 8 7, p. 835; C.S5.1922, § 8426;
C.S.1929, § 81-6307; R.S.1943, § 46-226; Laws 2000, LB 900, § 95.

Method of determining priority and amount of rights to use water and could issue permits for improvements

appropriation is vested in the exclusive original jurisdiction
of the Department of Water Resources. Ainsworth Irr. Dist.
v. Harms, 170 Neb. 228, 102 N.W.2d 429 (1960).

Department has authority to determine whether or not
appropriation has been lost by nonuser. State v. Nielsen, 163
Neb. 372, 79 N.W.2d 721 (1956).

Under former law, Department of Roads and Irrigation
could grant such appropriation for use of water of natural
running stream as did not impair prior appropriations and

46-226.01.

of streams, but could not determine damages or property
rights involved. City of Fairbury v. Fairbury Mill & Elevator
Co., 123 Neb. 588, 243 N.W. 774 (1932).

Powers of former State Board of Irrigation were quasi-
judicial, and adjudications were final, unless appealed from.
Enterprise Irr. Dist. v. Tri-State Land Co., 92 Neb. 121, 138
N.W. 171 (1912); Farmers Canal Co. v. Frank, 72 Neb. 136,
100 N.W. 286 (1904).

Application for recognition of incidental underground water storage;

procedure. Any person having an approved perfected appropriation may file with the department
an application for recognition of incidental underground water storage associated with such
appropriation on a form prescribed and furnished by the department without cost. Upon receipt
of an application, the department shall proceed in accordance with rules and regulations adopted
and promulgated by the department.

Source: Laws 1983, LB 198, § 5; Laws 1985, LB 488, § 2.

46-226.02.  Application; director; approval; conditions. (1) The director may approve
an application filed pursuant to section 46-226.01 or 46-297 subject to the following conditions:
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(a) The rate, quantity, or time of surface water diversion shall not be increased from that
approved for the appropriation at the time the application is filed;

(b) If the water stored or to be stored underground will be used for irrigation purposes,
the director may approve the service of additional amounts of land or different lands not
identified to be served with facilities included under the original appropriation, if the
director determines that the change is in the public interest, and that any interference with
the rights of senior appropriators as a result of such change is unavoidable and not
material;

(c) The priority date shall remain the same as that of the original appropriation; and

(d) When the application is for recognition of incidental underground water storage, such
stored water is being withdrawn or is otherwise being used for beneficial purposes.

(2) For an application filed pursuant to section 46-226.01, the burden shall be on the
applicant to prove that underground water storage has occurred.

(3) The director may grant the application in a modified or reduced form, if required by
the public interest, and may impose such other reasonable conditions as deemed appropriate to
protect the public interest.

(4) The director's order of approval shall specify:
(a) The source of the water stored or to be stored underground;
(b) The underground water storage method; and

(c) A description of the area served or to be served by the water stored underground.

Source: Laws 1983, LB 198, § 6; Laws 1985, LB 488, § 3; Laws 1995, LB 350,
§ 2.

46-226.03.  Terms, defined. For purposes of sections 46-226 to 46-243:

(1) Department means the Department of Natural Resources;

(2) Director means the Director of Natural Resources;

(3) Incidental underground water storage has the same meaning as in section 46-296;

(4) Induced ground water recharge means the process by which ground water withdrawn
from wells near a natural stream is replaced by surface water flowing in the stream;

(5) Intentional underground water storage has the same meaning as in section 46-296;

(6) Public water supplier means a city, village, municipal corporation, metropolitan
utilities district, rural water district, natural resources district, irrigation district, reclamation
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district, or sanitary and improvement district which supplies or intends to supply water to
inhabitants of cities, villages, or rural areas for domestic or municipal purposes;

(7) Underground water storage has the same meaning as in section 46-296; and

(8) Well means a well, subsurface collector, or other artificial opening or excavation in
the ground from which ground water flows under natural pressure or is artificially withdrawn.

Source: Laws 1993, LB 301, § 1; Laws 2000, LB 900, § 96; Laws 2004, LB 962,
§ 5.
46-227. Water in streams; measurement; duty of department. The department shall

measure or cause to be measured the quantity of water flowing in the several streams of the state,
shall make a record thereof in the office of the department, and shall from time to time make
such additional measurements as may be necessary, in considering applications for water
appropriations and such controversies as may arise regarding the distribution of water.

Source: Laws 1919, c. 190, tit. VII, art. V, div. 2, 8 8, p. 835; C.5.1922, § 8427,
C.S5.1929, § 81-6308; R.S.1943, § 46-227; Laws 2000, LB 900, § 97.

46-228. Flowing water; standards of measurement. The standard of measurement
for flowing water, both for determining the flow of water in natural streams and for the purpose
of distributing it therefrom when appropriations have been made for direct flow, shall be
one cubic foot per second of time. The standard of measurement of the volume of water shall be
one acre-foot, equivalent to forty-three thousand five hundred sixty cubic feet, and when water is
stored in any natural or artificial reservoir, this standard shall be used for determining the
capacity of storage reservoirs, the amount stored, and the amount used therefrom, except that for
public water supplier appropriations, the standard of measurement may be in terms of gallons.

Source: Laws 1919, c. 190, tit. VII, art. V, div. 2, § 21, p. 843; C.S5.1922, § 8440;
C.S.1929, § 81-6321; R.S.1943, § 46-228; Laws 1993, LB 301, § 2.



46-229. Appropriations;

beneficial

or useful

purpose required; termination;

procedure. All appropriations for water must be for a beneficial or useful purpose and, except as
provided in sections 46-290 to 46-294 and 46-2,122 to 46-2,125, when the owner of an
appropriation or his or her successor in interest ceases to use it for such purpose for more than
five consecutive years, the right may be terminated only by the director pursuant to sections

46-229.02 to 46-229.05.

Source:

Laws 1919, c. 190, tit. VII, art. V, div. 2, § 9, p. 835; C.S5.1922, § 8428;

C.S.1929, § 81-6309; R.S.1943, 8 46-229; Laws 1947, c. 172, § 1(1),
p. 520; Laws 1983, LB 380, § 1; Laws 1984, LB 818, § 1; Laws 1993,
LB 302, § 2; Laws 1995, LB 99, § 14; Laws 2000, LB 900, § 98;
Laws 2004, LB 962, § 6.

1. Beneficial use
2. Loss of appropriation
3. Miscellaneous
1. Beneficial use

Beneficial use requires, in the case of an appropriation for
irrigation purposes, actual application of the water to the
land for the purpose of irrigation. Hostetler v. State, 203
Neb. 776, 280 N.W.2d 75 (1979).

The diversion of some amount of water into the ditch a
few days before suit is filed to cancel the water
appropriation does not constitute a beneficial use within the
meaning of this section. Hostetler v. State, 203 Neb. 776,
280 N.W.2d 75 (1979).

To constitute a beneficial use within the meaning of the
appropriation statute the use must be one described in the
appropriation. Hostetler v. State, 203 Neb. 776, 280
N.w.2d 75 (1979).

Under this section all appropriations for water must be for
some beneficial or useful purpose, and when the
appropriator or his successor in interest ceases to use it for
such purpose the right ceases. Hostetler v. State, 203 Neb.
776, 280 N.W.2d 75 (1979).

2. Loss of appropriation

A completed appropriation of water for power purposes
remains a valid appropriation to the full extent of its
granted right unless restricted by a finding of abandonment
or nonuser. Hickman v. Loup River P. P. Dist., 176 Neb.
416, 126 N.W.2d 404 (1964).

Appropriation may be lost either by abandonment or
nonuser. State v. Nielsen, 163 Neb. 372, 79 N.w.2d 721
(1956).

Evidence, in proceeding to forfeit appropriation of water
for nonuser, supported judgment for contestee. State v.
Delaware-Hickman Ditch Co., 114 Neb. 806, 210 N.W.
279 (1926).

3. Miscellaneous

This section has become the fixed policy of the state.
State v. Birdwood Irr. Dist., 154 Neb. 52, 46 N.W.2d 884
(1951).

Under former law, provision empowering Department of
Roads and Irrigation to cancel water appropriation, where
water was not put to beneficial use, was not
unconstitutional as violative of due process, or as giving
department judicial powers. Dawson County Irr. Co.v.
McMullen, 120 Neb. 245, 231 N.W. 840 (1930).

Under former law, appeal from decree refusing to cancel
water rights may be taken to district court instead of
directly to Supreme Court. State v. Oliver Bros., 119 Neb.
302, 228 N.W. 864 (1930).

Under former law, dismissal of proceeding by
Department of Roads and Irrigation to cancel water rights
did not bind other appropriators not parties. Kinnan v.
France, 113 Neb. 99, 202 N.W. 452 (1925).

In determining priorities, former state board could
recognize and determine existing conditions and
limitations, but could not impose new. Enterprise Irr. Dist.
v. Tri-State Land Co., 92 Neb. 121, 138 N.W. 171 (1912).



46-229.01.  Department; examine condition of ditches. The department shall, as often
as necessary, examine into the condition of all ditches constructed or partially constructed within
the state and shall compile information concerning the condition of every water appropriation
and all ditches and canals and other works constructed or partially constructed thereunder.

Source: Laws 1919, c. 190, tit. VII, art. V, div. 2, 8 9, p. 836; C.S5.1922, § 8428;
C.S.1929, § 81-6309; R.S.1943, § 46-229; Laws 1947, c. 172, § 1(2),
p. 520; Laws 2000, LB 900, § 99.

46-229.02.  Appropriations; preliminary determination of nonuse; notice; order of
cancellation; procedure. (1) If, based upon the results of a field investigation or upon
information, however obtained, the department makes preliminary determinations (a) that an
appropriation has not been used, in whole or in part, for a beneficial or useful purpose or having
been so used at one time has ceased to be used, in whole or in part, for such purpose for more
than five consecutive years and (b) that the department knows of no reason that constitutes
sufficient cause, as provided in section 46-229.04, for such nonuse or that such nonuse has
continued beyond the additional time permitted because of the existence of any applicable
sufficient cause, the department shall serve notice of such preliminary determinations upon the
owner or owners of such appropriation and upon any other person who is an owner of the land
under such appropriation. Such notice shall contain the information required by section
46-229.03, shall be provided in the manner required by such section, and shall be posted on the
department's web site. Each owner of the appropriation and any owner of the land under such
appropriation shall have thirty days after the mailing or last publication, as applicable, of such
notice to notify the department, on a form provided by the department, that he or she contests the
department'’s preliminary determination of nonuse or the department's preliminary determination
of the absence of sufficient cause for such nonuse. Such notification shall indicate the reason or
reasons the owner is contesting the department's preliminary determination and include any
information the owner believes is relevant to the issues of nonuse or sufficient cause for such
nonuse.

(2) If no owner of the appropriation or of the land under the appropriation provides
notification to the department in accordance with subsection (1) of this section, the director may
issue an order canceling the appropriation in whole or in part. The extent of such cancellation
shall not exceed the extent described in the department's notice to the owner or owners in
accordance with subsection (1) of this section. A copy of the order canceling the appropriation,
or part thereof, shall be posted on the department's web site and shall be provided to the owner or
owners of the appropriation and to any other owner of the land under the appropriation in the
same manner that notices are to be given in accordance with subsection (2), (3), or (4) of section
46-229.03, as applicable. No cancellation under this subsection shall prohibit an irrigation
district, a reclamation district, a public power and irrigation district, or a mutual irrigation
company or canal company from asserting the rights provided by subsections (5) and (6) of
section 46-229.04.



(3) If an owner of the appropriation provides notification to the department in accordance
with subsection (1) of this section, the department shall review the owner's stated reasons for
contesting the department's preliminary determination and any other information provided with
the owner's notice. If the department determines that the owner has provided sufficient
information for the department to conclude that the appropriation should not be canceled, in
whole or in part, it shall inform the owners of the appropriation, and any other owners of the land
under the appropriation, of such determination.

(4) If the department determines that an owner has provided sufficient information to
support the conclusion that the appropriation should be canceled only in part and if (a) the owner
or owners filing the notice of contest agree in writing to such cancellation in part and (b) such
owner or owners are the only known owners of the appropriation and of the land under the
appropriation, the director may issue an order canceling the appropriation to the extent agreed to
by the owner or owners and shall provide a copy of such order to such owner or owners.

(5) If the department determines that subsections (2), (3), and (4) of this section do not
apply, it shall schedule and conduct a hearing on the cancellation of the appropriation in whole
or in part. Notice of the hearing shall be provided to the owner or owners who filed notices with
the department pursuant to subsection (1) of this section, to any other owner of the appropriation
known to the department, and to any other owner of the land under the appropriation. The notice
shall be posted on the department's web site and shall be served or published, as applicable, in
the manner provided in subsection (2), (3), or (4) of section 46-229.03, as applicable.

(6) Following a hearing conducted in accordance with subsection (5) of this section and
subsection (1) of section 46-229.04, the director shall render a decision by order. A copy of the
order shall be provided to the owner or owners of the appropriation and to any other person who
is an owner of the land under the appropriation. The copy of the order shall be posted on the
department's web site and shall be served or published, as applicable, in the same manner that
notices are to be given in accordance with subsection (2), (3), or (4) of section 46-229.03, as
applicable, except that if publication is required, it shall be sufficient for the department to
publish notice that an order has been issued. Any such published notice shall identify the land or
lands involved and shall provide the address and telephone number that may be used to obtain a
copy of the order.
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(7) A water appropriation that has not been perfected pursuant to the terms of the permit
may be canceled by the department without complying with sections 46-229.01 to 46-229.04 if
the owner of such appropriation fails to comply with any of the conditions of approval in the
permit, except that this subsection does not apply to appropriations to which subsection (2) of

section 46-237 applies.

Source: Laws 1919, c. 190, tit. VII, art. V, div. 2, § 9, p. 836; C.S.1922, § 8428;
C.S.1929, § 81-6309; R.S.1943, § 46-229; Laws 1947, c. 172, 8 1(3),
p.521; Laws 1963, c. 278, § 1, p. 834; Laws 1983, LB 380, § 2;
Laws 1984, LB 1000, 8 1; Laws 2004, LB 962, § 7; Laws 2006, LB 1226,

87.

Operative date: July 14, 2006.

Nonuse for over three years terminates the user's rights
by statutory cancellation proceedings. Northport Irr. Dist.
v. Jess, 215 Neb. 152, 337 N.W.2d 733 (1983).

The statutory forfeiture provisions of the section apply to
vested rights in water appropriations established prior to
April 4, 1895. In re Water Appropriation Nos. 442A, 461,
462, and 485, 210 Neb. 161, 313 N.W.2d 271 (1981).

Procedure for cancellation of water rights is not
exclusive. State v. Nielsen, 163 Neb. 372, 79 N.w.2d 721
(1956).

Under former law, Department of Roads and Irrigation
could forfeit water right for nonuser for more than three
years. State v. Birdwood Irr. Dist., 154 Neb. 52, 46 N.W.2d
884 (1951).

An unexcused nonuse of water appropriation rights by a
predecessor in title binds the successor in title. Hostetler v.
State, 203 Neb. 776, 280 N.W.2d 75 (1979).

46-229.03.  Appropriations; preliminary determination of nonuse; notice; contents;
service. (1) The notice provided by the department in accordance with subsection (1) or (5) of
section 46-229.02 shall contain: (a) A description of the appropriation; (b) the number assigned
to the appropriation by the department; (c) the date of priority; (d) the point of diversion; (e) if
the notice is published, the section or sections of land which contain the lands located under such
appropriation; (f) if the notice is served by personal service or by registered or certified mail, a
description of the lands which are located under such appropriation, a description of the
information used by the department to reach the preliminary determinations of nonuse, and a
copy of section 46-229.04; (g) a description of the owner's options in response to the notice; (h) a
department telephone number which any person may call during normal business hours for more
information regarding the owner's rights and options, including what constitutes sufficient cause
for nonuse; (i) a copy of the form that such owner may file to contest such determination, if
notice is provided in accordance with subsection (1) of section 46-229.02 and is mailed; (j) the
location where the owner may obtain a form to file to contest such determination, if notice is
provided in accordance with subsection (1) of section 46-229.02 and is published; and (k) if the
notice is provided in accordance with subsection (5) of section 46-229.02, the date, time, and
location of the hearing.

(2) For any owner whose name and address are known to the department or can be
reasonably obtained by the department, the notice shall be served by personal service or by
registered mail or certified mail. Any landowner's name or address shall be considered
reasonably obtainable if that person is listed as an owner of the land involved, on the records of
the county clerk or register of deeds for the county in which the land is located.
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(3) For any owner whose name and address are not known to the department and cannot
reasonably be obtained by the department, such notice shall be served by publication in a legal
newspaper published or of general circulation in any county in which the place of diversion is
located and in a legal newspaper published or of general circulation in each county containing
land for which the right to use water under the appropriation is subject to cancellation. Each such
publication shall be once each week for three consecutive weeks.

(4) Landowners whose property under such appropriation is located within the corporate
limits of a city or village shall be served by the publication of such notice in a legal newspaper
published or of general circulation in the county in which the city or village is located. The
notice shall be published once each week for three consecutive weeks.

Source: Laws 1919, c. 190, tit. VII, art. V, div. 2, 8 9, p. 836; C.S.1922, § 8428;
C.S.1929, § 81-6309; R.S.1943, § 46-229; Laws 1947, c. 172, § 1(4),
p.521; Laws 1957, c. 242, § 39, p. 852; Laws 1973, LB 186, § 5;
Laws 1980, LB 648, § 1; Laws 1986, LB 960, § 32; Laws 1987, LB 140,
§ 3; Laws 2004, LB 962, § 8; Laws 2006, LB 1226, § 8.
Operative date July 14, 2006.

Notice of hearing on cancellation of water rights must be This section does not fix the time in which an
given to the party appearing of record to be the owner. appropriator must put water to a beneficial use. North Loup
State v. Nielsen, 163 Neb. 372, 79 N.W.2d 721 (1956). River P. P. & I. Dist. v. Loup River P. P. Dist., 162 Neb.

22, 74 N.W.2d 863 (1956).

46-229.04.  Appropriations; hearing; decision; nonuse; considerations; consolidation
of proceedings; when. (1) At a hearing held pursuant to section 46-229.03, the verified field
investigation report of an employee of the department, or such other report or information that is
relied upon by the department to reach the preliminary determination of nonuse, shall be prima
facie evidence for the forfeiture and annulment of such water appropriation. If no person appears
at the hearing, such water appropriation or unused part thereof shall be declared forfeited and
annulled. If an interested person appears and contests the same, the department shall hear
evidence, and if it appears that such water has not been put to a beneficial use or has ceased to be
used for such purpose for more than five consecutive years, the same shall be declared canceled
and annulled unless the department finds that (a) there has been sufficient cause for such nonuse
as provided for in subsection (2), (3), or (4) of this section or (b) subsection (5) or (6) of this
section applies.

(2) Sufficient cause for nonuse shall be deemed to exist for up to thirty consecutive years
if such nonuse was caused by the unavailability of water for that use. For a river basin, subbasin,
or reach that has been designated as overappropriated pursuant to section 46-713 or determined
by the department to be fully appropriated pursuant to section 46-714, the period of time within
which sufficient cause for nonuse because of the unavailability of water may be deemed to exist
may be extended beyond thirty years by the department upon petition therefor by the owner of
the appropriation if the department determines that an integrated management plan being
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implemented in the river basin, subbasin, or reach involved is likely to result in restoration of a
usable water supply for the appropriation.

(3) Sufficient cause for nonuse shall be deemed to exist indefinitely if such nonuse was
the result of one or more of the following:

(a) For any tract of land under separate ownership, the available supply was used but on
only part of the land under the appropriation because of an inadequate water supply;

(b) The appropriation is a storage appropriation and there was an inadequate water supply
to provide the water for the storage appropriation or less than the full amount of the
storage appropriation was needed to keep the reservoir full; or

(c) The appropriation is a storage-use appropriation and there was an inadequate water
supply to provide the water for the appropriation or use of the storage water was
unnecessary because of climatic conditions.

(4) Sufficient cause for nonuse shall be deemed to exist for up to fifteen consecutive
years if such nonuse was a result of one or more of the following:

(a) Federal, state, or local laws, rules, or regulations temporarily prevented or restricted
such use;

(b) Use of the water was unnecessary because of climatic conditions;

(c) Circumstances were such that a prudent person, following the principles of good
husbandry, would not have been expected to use the water;

(d) The works, diversions, or other facilities essential to use the water were destroyed by
a cause not within the control of the owner of the appropriation and good faith efforts to
repair or replace the works, diversions, or facilities have been and are being made;

(e) The owner of the appropriation was in active involuntary service in the armed forces
of the United States or was in active voluntary service during a time of crisis;

(F) Legal proceedings prevented or restricted use of the water; or

() The land subject to the appropriation is under an acreage reserve program or
production quota or is otherwise withdrawn from use as required for participation in any
federal or state program or such land previously was under such a program but currently
is not under such a program and there have been not more than five consecutive years of
nonuse on that land since that land was last under that program.

The department may specify by rule and regulation other circumstances that shall be
deemed to constitute sufficient cause for nonuse for up to fifteen years.

(5) When an appropriation is held in the name of an irrigation district, a reclamation
district, a public power and irrigation district, a mutual irrigation company or canal company, or
the United States Bureau of Reclamation and the director determines that water under that
appropriation has not been used on a specific parcel of land for more than five years and that no
sufficient cause for such nonuse exists, the right to use water under that appropriation on that
parcel shall be terminated and notice of the termination shall be posted on the department's web
site and shall be given in the manner provided in subsection (2), (3), or (4) of section 46-229.03.
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The district or company holding such right shall have five years after the determination, or five
years after an order of cancellation issued by the department following the filing of a voluntary
relinquishment of the water appropriation that has been signed by the landowner and the
appropriator of record, to assign the right to use that portion of the appropriation to other land
within the district or the area served by the company, to file an application for a transfer in
accordance with section 46-290, or to transfer the right in accordance with sections 46-2,127 to
46-2,129. The department shall issue its order of cancellation within sixty days after receipt of
the voluntary relinquishment unless the relinquishment is conditioned by the landowner upon an
action of a governmental agency. If the relinquishment contains such a provision, the
department shall issue its order of cancellation within sixty days after receipt of notification that
such action has been completed. The department shall be notified of any such assignment within
thirty days after such assignment. If the district or company does not assign the right to use that
portion of the appropriation to other land, does not file an application for a transfer within the
five-year period, or does not notify the department within thirty days after any such assignment,
that portion of the appropriation shall be canceled without further proceedings by the department
and the district or company involved shall be so notified by the department. During the time
within which assignment of a portion of an appropriation is pending, the allowable diversion rate
for the appropriation involved shall be reduced, as necessary, to avoid inconsistency with the rate
allowed by section 46-231 or with any greater rate previously approved for such appropriation by
the director in accordance with section 46-229.06.

(6) When it is determined by the director that an appropriation, for which the location of
use has been temporarily transferred in accordance with sections 46-290 to 46-294, has not been
used at the new location for more than five years and that no sufficient cause for such nonuse
exists, the right to use that appropriation at the temporary location of use shall be terminated.
Notice of that termination shall be posted on the department's web site and shall be given in the
manner provided in subsection (2), (3), or (4) of section 46-229.03. The right to reinitiate use of
that appropriation at the location of use prior to the temporary transfer shall continue to exist for
five years after the director's determination, but if such use is not reinitiated at that location
within such five-year period, the appropriation shall be subject to cancellation in accordance with
sections 46-229 to 46-229.04.

(7) If at the time of a hearing conducted in accordance with subsection (1) of this section
there is an application for incidental or intentional underground water storage pending before the
department and filed by the owner of the appropriation, the proceedings shall be consolidated.

Source: Laws 1919, c. 190, tit. VII, art. V, div. 2, § 9, p. 837; C.S.1922, § 8428;
C.S.1929, § 81-6309; R.S.1943, § 46-229; Laws 1947, c. 172, § 1(5),
p. 521; Laws 1973, LB 186, § 6; Laws 1983, LB 380, § 3; Laws 1987,
LB 140, 8§ 4; Laws 1987, LB 356, § 1; Laws 1995, LB 350, § 3;
Laws 2000, LB 900, § 100; Laws 2004, LB 962, § 9, Laws 2006,
LB 1226, § 9; Laws 2007, LB 701, § 15.

The statutory procedure set forth is not the only procedure nonuse, the director may cancel the rights in the transfer
for canceling water rights. When an application is made to proceeding if the evidence shows that the rights have
transfer water rights which no longer exist because of
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expired through nonuse. In re Applications T-61 and T-62, Reports of department engineers are prima facie evidence

232 Neb. 316, 440 N.W.2d 466 (1989). on issue of abandonment. State v. Birdwood Irr. Dist., 154
This section does not violate constitutional notions of due Neb. 52, 46 N.W.2d 884 (1951).

process. In re Water Appropriation Nos. 442A, 461, 462,

and 485, 210 Neb. 161, 313 N.W.2d 271 (1981).

46-229.05.  Adjudication of water rights; appeal. An appeal may be taken from the
decision of the department upon such hearing as provided by section 61-207.

Source: Laws 1919, c. 190, tit. VII, art. V, div. 2, § 9, p. 837; C.S.1922, § 8428;
C.S5.1929, § 81-6309; R.S.1943, § 46-229; Laws 1947, c. 172, § 1(6),
p. 522; Laws 1991, LB 732, § 106; Laws 2000, LB 900, § 101.

This section does not violate constitutional notions of
due process. In re Water Appropriation Nos. 442A, 461,
462, and 485, 210 Neb. 161, 313 N.W.2d 271 (1981).

46-229.06.  Appropriations; partial cancellation; rate of diversion; determination.
When a departmental proceeding that is conducted pursuant to sections 46-229 to 46-229.04
concerns the partial cancellation of an appropriation, the department may receive evidence on the
question of whether, following such partial cancellation, a reduction in the rate of diversion to
the maximum rate prescribed in section 46-231 would result in an authorized diversion rate less
than the rate necessary, in the interests of good husbandry, for the production of crops on the
lands that remain subject to the appropriation. If the director determines, based on a
preponderance of the evidence, that such rate would be less than the rate necessary, in the
interests of good husbandry, for the production of crops, he or she may approve a diversion rate
for the remaining portion of the appropriation greater than the maximum rate authorized by
section 46-231. Such increased rate can be no greater than the rate authorized for the
appropriation prior to the partial cancellation and no greater than the rate determined by the
director to be necessary, in the interests of good husbandry, for the production of crops on the
lands that remain subject to the appropriation.

Source: Laws 2004, LB 962, § 10.

46-230. Adjudication of water rights; record; duty of appropriation owner to
furnish information; notice. (1) As the adjudication of a stream progresses and as each claim is
finally adjudicated, the director shall make and cause to be entered of record in his or her office
an order determining and establishing the priorities of right to use the water of such stream, the
amount of the appropriation of the persons claiming water from such stream and the character of
use for which each appropriation is found to have been made, and the address of the owner of
each water appropriation.

(2) Whenever requested by the department, the owner of any appropriation not held by an
irrigation district, reclamation district, public power and irrigation district, or mutual irrigation or
canal company shall provide the department with the name, address, and telephone number of
each then-current owner of the appropriation and with the name, address, and telephone number
of any tenant or other person who is authorized by the owner to receive opening and closing
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notices and other departmental communications relating to the appropriation. Each appropriation
owner shall also notify the department any time there is a change in any of such names,
addresses, or telephone numbers. Notice of ownership changes may be provided to the
department in the manner provided in section 76-2,124 or in any other manner authorized by the
department. If notice of an ownership change is provided other than in accordance with such
section, the notice shall include such evidence of ownership as the director may require. Notice
of all other changes may be provided in any manner authorized by the department. Upon receipt
of any new information, the department shall update its records. The department shall not collect
a fee for the filing of any such information or for updating its records.

Source: Laws 1919, c. 190, tit. VII, art. V, div. 2, § 10, p. 837; C.S5.1922, § 8429;
C.S.1929, § 81-6310; Laws 1941, c. 29, § 11, p. 137; C.S.Supp.,1941,
§ 81-6310; R.S.1943, § 46-230; Laws 1973, LB 186, 8 7; Laws 1979,
LB 204, § 1; Laws 2000, LB 900, § 102; Laws 2001, LB 667, § 2;
Laws 2002, LB 458, 8§ 1; Laws 2004, LB 962, § 11.

46-231. Amount and priority of appropriation; determination; limitation of
amount; storage water. Each appropriation shall be determined in its priority and amount by the
time at which it is made and the amount of water which the works are constructed to carry. An
appropriator shall at no time be entitled to the use of more than he or she can beneficially use for
the purposes for which the appropriation has been made, and the amount of any appropriation
made by means of enlargement of the distributing works shall be determined in like manner.

An allotment from the natural flow of streams for irrigation shall not exceed one cubic
foot per second of time for each seventy acres of land and shall not exceed three acre-feet in the
aggregate during one calendar year for each acre of land for which such appropriation has been
made, and an allotment shall not exceed the least amount of water that experience may indicate
is necessary, in the exercise of good husbandry, for the production of crops. Such limitations do
not apply to storage waters or to water appropriations transferred pursuant to sections 46-2,122
to 46-2,125 and 46-2,127 to 46-2,129.

When storage water is being used in addition to the natural flow, the person in charge of
the ditch or canal shall, upon his or her request and within twenty-four hours thereof, be notified
in writing by the user of such storage waters of the time of withdrawal from natural streams to be
distributed according to law.

When an appropriation is for irrigation purposes and the amount is so small that a proper
distribution and application is impractical, as much water as the applicant can use without waste
may be allotted for a limited time so fixed by the department as to give each appropriator his or
her just share without violating other rights, so long as (1) the volume of water used in a
twenty-four-hour period does not exceed the amount of water that would otherwise have been
allowed at the approved fixed continuous rate for a twenty-four-hour period or (2) the volume of
water used in a seven-day, Monday-through-Sunday period does not exceed the amount of water
that would otherwise have been allowed at the approved fixed continuous rate for a seven-day
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period. The department shall determine schedules among appropriators to assure that other
rights are not violated.

Source: Laws 1919, c. 190, tit. VII, art. V, div. 2, § 11, p. 837; C.S.1922, § 8430;
Laws 1929, c. 133, 8§ 1, p. 486; C.S.1929, § 81-6311; R.S.1943, § 46-231,
Laws 1987, LB 140, § 5; Laws 1993, LB 789, § 1; Laws 1995, LB 99,
8 15; Laws 2000, LB 900, § 103.

A user may not appropriate water without a valid permit Vonburg v. Farmers Irr. Dist., 132 Neb. 12, 270 N.W. 835
specifically defining the source of the appropriation. (1937).
Northport Irr. Dist. v. Jess, 215 Neb. 152, 337 N.W.2d 733 Appropriator takes subject to rights of all prior
(1983). appropriators, and cannot infringe upon their privileges.
Property rights in water for irrigation consist not alone in Farmers Canal Co. v. Frank, 72 Neb. 136, 100 N.W. 286
the amount of, but also in the priority of, the appropriation. (1904); Crawford Co. v. Hathaway, 67 Neb. 325, 93 N.W.
781 (1903).
46-232. Repealed. Laws 1955, c. 183, s. 6.

(f) APPLICATION FOR WATER

46-233. Application to appropriate water; time of making; contents; procedure;
priority date; notice; hearing; temporary permit; emergency use. (1) The United States and every
person intending to appropriate any of the public waters of the State of Nebraska shall, before
(a) commencing the construction, enlargement, or extension of any works for such purpose,
(b) performing any work in connection with such construction, enlargement, or extension, or
(c) taking any water from any constructed works, make an application to the department for a
permit to make such appropriation. A permit may be obtained to appropriate public waters for
intentional underground water storage and recovery of such water. A public water supplier may
make application to appropriate public waters for induced ground
water recharge.

(2) The application shall be upon a form prescribed and furnished by the department
without cost to an applicant. Such application shall set forth (a) the name and post office address
of the applicant, (b) the source from which such appropriation shall be made, (c) the amount of
the appropriation desired, as nearly as it may be estimated, (d) the location of any proposed work
in connection with the appropriation, (e) the estimated time required for its completion, which
estimated time shall include the period required for the construction of ditches, pumps, and other
features or devices, (f) the time estimated at which the application of the water for the beneficial
purposes shall be made, which time shall be limited to a reasonable time following the estimated
time of completion of the work when prosecuted with diligence, (g) the purpose for which water
is to be applied and (i) if for induced ground water recharge by a public water supplier, a
statement of the times of the year when and location along a stream where flows for induced
ground water recharge are proposed and (ii) if for irrigation, a description of the land to be
irrigated by the water and the amount, and (h) such facts and supporting documentation as are
required by the department which shall include, but not be limited to, the depth of all wells, the
extent of the underlying aquifer, the expected rate of recharge, the minimum flow or flows
necessary to sustain the well field throughout the reach identified, and the period of time that a
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well field would continue to meet minimal essential needs of the public water supplier when
there is no flow as those factors relate to and are part of an evaluation of pertinent hydrologic
relationships.

A public water supplier making application for induced ground water recharge may
submit with its application a statement of the amount of induced ground water recharge water
which the public water supplier presently uses as well as the amount of induced ground water
recharge water it anticipates using in the next twenty-five-year period. Such statement shall also
quantify the total amount of water the public water supplier presently uses from the well field as
well as the total amount of water it anticipates using from the well field in the next
twenty five year period.

(3) Upon receipt of an application containing the information set forth in this section, the
department shall (a) make a record of the receipt of the application, (b) cause the application to
be recorded in its office, and (c) make a careful examination of the application to ascertain
whether it sets forth all the facts necessary to enable the department to determine the nature and
amount of the proposed appropriation. If such an examination shows the application in any way
defective, it shall be returned to the applicant for correction, with a statement of the correction
required, within ninety days after its receipt. Ninety days shall be allowed for the refiling of the
application, and in default of such refiling, the application shall stand dismissed. Except as
provided in subsection (4) of this section, if so filed and corrected as required within such time,
the application shall, upon being accepted and allowed, take priority as of the date of the original
filing, subject to compliance with the future provisions of the law and the rules and regulations
thereunder. During the pendency of any application or upon its approval, the department, upon
proper authorization and request of the applicant, may assign the application a later priority date.

(4) For public water supplier wells in existence on September 9, 1993, the priority date
assigned to an application for induced ground water recharge made by a public water supplier
shall be:

(a) June 27, 1963, for water supply wells and facilities constructed and placed in service
on or before June 27, 1963,

(b) January 1, 1970, for water supply wells and facilities constructed and placed in
service on or after June 28, 1963, and on or before December 31, 1969;

(c) January 1, 1980, for water supply wells and facilities constructed and placed in
service on or after January 1, 1970, and on or before December 31, 1979;

(d) January 1, 1990, for water supply wells and facilities constructed and placed in
service on or after January 1, 1980, and on or before December 31, 1989; and

(e) January 1, 1993, for water supply wells and facilities constructed and placed in
service on or after January 1, 1990, and on or before September 9, 1993.

(5) Prior to taking action on an application for induced ground water recharge, the
director shall publish notice of such application at the applicant's expense at least once each
week for three consecutive weeks in a newspaper of general circulation in the area of the stream
segment and also in a newspaper of statewide circulation. The notice shall state that any person
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having an interest may, in writing, object to the application. Any such objection shall be filed
with the department within two weeks after the final publication of the notice.

(6) After the director has accepted the application made under subsection (2) of this
section as a completed application and published notice as required under subsection (5) of this
section, the director shall, if he or she determines that a hearing is necessary, set a time and place
for a public hearing on the application. The hearing shall be held within reasonable proximity to
the area in which the wells are or would be located. At the hearing the applicant shall present all
hydrological data and other evidence supporting its application. All interested parties shall be
allowed to testify and present evidence relative to the application.

(7) An unapproved application pending on August 26, 1983, may be amended to include
appropriation for intentional underground water storage and recovery of such water.

(8) Application may be made to the department for a temporary permit to appropriate
water. The same standards for granting a permanent appropriation shall apply for granting such
temporary permit except when the temporary permit is for road construction or other public use
construction and the amount of water requested is less than ten acre-feet in total volume. For
temporary permits for public-use construction, the applicant shall include on the application the
location of the diversion, the location of use, a description of the project, the amount of water
requested, and the person to contact. Temporary permits for public-use construction and for less
than ten acre-feet in total volume may be granted without any determination of unappropriated
water and shall be considered to be in the public interest. The requirement of filing a map or
plans with the application for a temporary permit may be waived at the discretion of the director.
In granting a temporary permit, the director shall specify a date on which the right to appropriate
water under the permit shall expire. Under no circumstances shall such date be longer than
one calendar year after the date the temporary permit was granted. Temporary permits shall be
administered during times of shortage based on priority. The right to appropriate water shall
automatically terminate on the date specified by the director on the temporary permit without
further action by the department.

(9) Water may be diverted from any stream, reservoir, or canal by any fire department or
emergency response services for the purpose of extinguishing a fire in progress in an emergency
without obtaining a permit from the department. The installation of a dry well for this purpose is
allowed without the prior permission of the department, but the department shall be informed of
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any such installation, its location, and the party responsible for its installation and maintenance

within thirty days after the installation.

Source:

Laws 1919, c. 190, tit. VII, art. V, div. 2, § 16, p. 841; C.5.1922, § 8435;

C.S.1929, § 81-6316; R.S.1943, § 46-233; Laws 1955, c. 138, § 1, p. 513;
Laws 1957, ¢. 198, § 1, p. 696; Laws 1983, LB 198, § 7; Laws 1993,
LB 301, § 3; Laws 1993, LB 789, § 2; Laws 2000, LB 900, § 104;
Laws 2001, LB 129, § 3.

This section does not supplant the common-law standard
of standing. Metropolitan Utilities Dist. v. Twin Platte NRD,
250 Neb. 442, 550 N.W.2d 907 (1996).

An application to divert water is only a request for
permission to appropriate public waters of the state. In re
Applications A-16027 et al., 242 Neb. 315, 495 N.W.2d 23
(1993).

An application for a water permit under this section is not
required until actual construction work at the site is
commenced. Winter v. Lower Elkhorn Nat. Resources Dist.,
206 Neb. 70, 291 N.W.2d 245 (1980).

Requirements for appropriation of water for power
purposes are met when appropriator has constructed power
facilities and is ready and willing to deliver hydroelectric
energy to users upon demand. Hickman v. Loup River P. P.
Dist., 176 Neb. 416, 126 N.W.2d 404 (1964).

Approval of organization of district does not determine
right to appropriation of water. Ainsworth Irr. Dist. v.
Harms, 170 Neb. 228, 102 N.W.2d 416 (1960); Ainsworth
Irr. Dist. v. Bejot, 170 Neb. 257, 102 N.W.2d 429 (1960).

The federal government has a right to appropriate flood
and unused waters in connection with any irrigation project
constructed by the United States. Frenchman Valley Irr.
Dist. v. Smith, 167 Neb. 78, 91 N.W.2d 415 (1958).

46-233.01.

Permit to appropriate water for use

Appropriated waters should be measured at the point of
diversion. Loup River Public Power District v. North Loup
River Public Power & Irr. Dist., 142 Neb. 141, 5 N.wW.2d
240 (1942).

Property rights for irrigation purposes consist not alone in
the amount of, but also in the priority of, the appropriation.
Vonburg v. Farmers Irr. Dist., 132 Neb. 12, 270 N.W. 835
(1937).

Under former law, Department of Roads and Irrigation
was given discretionary power in acting upon applications to
so limit the grant that it would not be detrimental to public
welfare. Kirk v. State Board of Irrigation, 90 Neb. 627, 134
N.W. 167 (1912).

Under former law, judgment of Department of Roads and
Irrigation on matters within its jurisdiction could not be
collaterally attacked, and earlier section was not applicable
to case where land was under ditch already constructed of
sufficient capacity to water same. State v. Several Parcels of
Land, 80 Neb. 424, 114 N.W. 283 (1907).

Application which does not contain description of land
nor describe location of canal is not good. Farmers Canal
Co. v. Frank, 72 Neb. 136, 100 N.W. 286 (1904).

in _another state; application:;

considerations; determination. (1) Application may be made to the department for a permit to
appropriate any of the public surface waters of the State of Nebraska to be diverted or stored in

Nebraska for use in any other state.

(2) In determining whether to grant such application, the director shall consider the

following factors:

(a) Whether unappropriated water exists in the source of supply named in the application;
(b) Whether such application and appropriation when perfected are not otherwise

detrimental to the public welfare;

(c) Whether denial of the application is demanded by the public interest; and
(d) Whether the proposed use is a beneficial use of water.

(3) When determining whether denial of such application is demanded by the public
interest, the director shall consider the following factors:
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(a) The economic, environmental, and other benefits of the proposed use;

(b) Any adverse economic, environmental, and other impacts of the proposed use;

(c) Any current beneficial uses being made of the unappropriated water;

(d) The economic, environmental, and other benefits of not allowing the appropriation
and preserving the water supply for beneficial uses within the state;

(e) Alternative sources of water supply available to t